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Presidential Documents

Title 3—

The President

[FR Doc. 98-1793
Filed 1-22-98; 8:45 am]
Billing code 4710-10-M

Presidential Determination No. 98-10 of January 12, 1998

Certification Pursuant to Section (b)(1) of Public Law 99-183
and to Section 902(a)(6)(B) of Public Law 101-246

Memorandum for the Secretary of State

Pursuant to section (b)(1) of Public Law 99-183 of December 16, 1985,
relating to the approval and implementation of the Agreement for Cooperation
Between the United States and the People’s Republic of China, | hereby
certify that:

(A) the reciprocal arrangements made pursuant to Article 8 of the Agree-
ment have been designed to be effective in ensuring that any nuclear material,
facilities, or components provided under the Agreement shall be utilized
solely for intended peaceful purposes as set forth in the Agreement;

(B) the Government of the People’s Republic of China has provided addi-
tional information concerning its nuclear nonproliferation policies and that,
based on this and all other information available to the United States Govern-
ment, the People’s Republic of China is not in violation of paragraph (2)
of section 129 of the Atomic Energy Act of 1954; and

(C) the obligation to consider favorably a request to carry out activities
described in Article 5(2) of the Agreement shall not prejudice the decision
of the United States to approve or disapprove such a request.

Pursuant to section 902(a)(6)(B)(i) of Public Law 101-246, | hereby certify
that the People’s Republic of China has provided clear and unequivocal
assurances to the United States that it is not assisting and will not assist
any nonnuclear-weapon state, either directly or indirectly, in acquiring nu-
clear explosive devices or the material and components for such devices.

You are authorized and directed to publish this determination in the Federal

Register.
YO M

THE WHITE HOUSE,
Washington, January 12, 1998.
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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1730

RIN 0572-AA74

Electric System Operations and
Maintenance

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulations by
adding a new part on electric system
operations and maintenance. This
action codifies and clarifies RUS policy
relating to the operations and
maintenance of electric systems by RUS
electric borrowers. This rule also
contains provisions relating to the
review and evaluation of borrowers’
electric systems and facilities operations
and maintenance practices. These
policies are presently contained in RUS
Bulletin 161-5, which will be rescinded
when the final rule becomes effective.
This action clarifies the policies,
procedures, and requirements,
facilitates understanding and
compliance, and improves program
effectiveness with respect to electric
system operations and maintenance.
EFFECTIVE DATE: This rule is effective
February 23, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Fred J. Gatchell, Deputy Director,
Electric Staff Division, Rural Utilities
Service, U.S. Department of Agriculture,
Stop 1569, 1400 Independence Ave.,
SW., Washington, DC 20250-1569,
telephone (202) 720-1398, e-mail
fgatchel@rus.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and therefore

has not been reviewed by the Office of
Management and Budget (OMB).

Regulatory Flexibility Act Certification

The Administrator of RUS has
determined that a rule relating to the
RUS electric loan program is not a rule
as defined in the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), and, therefore,
the Regulatory Flexibility Act does not
apply to this rule.

National Environmental Policy Act
Certification

The Administrator has determined
that this rule will not significantly affect
the quality of the human environment
as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance programs under No. 10.850,
Rural Electrification Loans and Loan
Guarantees. This catalog is available on
a subscription basis from the
Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A Final Rule-Related
Notice entitled, ““‘Department Programs
and Activities Excluded from Executive
Order 12372, (50 Fed. Reg. 47034)
exempted RUS loans and loan
guarantees from coverage under this
order.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
rule meets the applicable standards in
section 3 of the Executive Order.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review program to eliminate
unnecessary regulations and improve
those that remain in force.

Information Collection and
Recordkeeping Requirements

The recordkeeping and reporting
burdens contained in this rule were
approved by OMB pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35) under control
number 0572-0025.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of Title Il of the Unfunded
Mandates Reform Act) for State, local,
and tribal governments or the private
sector. Thus, this rule is not subject to
the requirements of section 202 and 205
of the Unfunded Mandates Reform Act.

Background

RUS has promulgated policies and
procedures regarding the review and
evaluation of the operations and
maintenance practices of RUS financed
electric systems. These policies and
procedures are presently contained in
RUS Bulletin 161-5, Electric System
Review and Evaluation. The security
instrument and loan contract between
RUS and electric borrowers set certain
standards for the operation and
maintenance of each borrower’s electric
system. The purpose of this rule is to
implement the operations and
maintenance provisions of the security
instrument and loan contract between
RUS and electric borrowers and to
consolidate and clarify RUS policies
and procedures with respect to electric
system operations and maintenance.
Most of the provisions of this rule
represent policies and requirements that
have been in effect for some time. One
new provision expands the requirement
for electric system review and
evaluation of borrower’s electric
systems to include power supply
borrowers in addition to the distribution
borrowers presently covered by Bulletin
161-5. Proper operation and
maintenance practices are equally
significant for power supply borrowers,
so RUS believes that power supply
borrowers’ operation and maintenance
practices should be covered under the
review and evaluation requirements of
this rule. RUS Form 300, Review Rating
Summary, has also been updated and
revised based on RUS’ experience using
this form.
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Comments

On April 16, 1997, RUS published a
proposed rule at 62 Fed. Reg. 18544.
Comments were received from ten
parties, including two cooperative
associations, a borrower engineering
committee, two distribution borrowers,
and five power supply borrowers. RUS
considered all comments received. The
significant and most commonly made
comments are addressed herein.

Several commenters requested that
RUS provide more guidance and
supplemental information regarding
these requirements, especially the
ratings of the items on RUS Form 300,
Review Rating Summary. RUS is
currently preparing Bulletin 1730-1,
“Electric System Operation and
Maintenance (O&M),” which will
provide guidelines related to O&M,
including a rating guide for RUS Form
300.

Some commenters requested that RUS
provide for an “‘alternative dispute
resolution’ procedure if a borrower
disagrees with a rating or determination
made by RUS. This type of disagreement
has rarely occurred, and RUS believes
that an adequate appeal avenue already
exists. Any disagreements with the RUS
staff’s rating can always be appealed
with the Regional Director or the
Administrator.

One commenter requested that this
rule address more operational concerns,
such as momentary interruptions,
voltage stability, job training and safety,
and lightning protection. It was also
suggested that RUS require that an O&M
survey be completed prior to beginning
a new construction work plan (CWP) or
long-range engineering plan (LRP). RUS
encourages borrowers to expand and
elaborate on the O&M requirements
prescribed by this rule to meet their
specific needs; however, RUS has
decided not to expand the requirements
of this rule in these areas.

Some commenters recommended that
the O&M reviews be limited to specific
areas where a borrower has experienced
problems, to borrowers with specific
financial problems, or to certain specific
types of facilities. RUS believes that all
aspects of all borrowers’ O&M should be
reviewed periodically and these reviews
should cover all facilities. These
reviews can reveal potential problem
areas that can be corrected before they
manifest themselves as operational or
financial difficulties. Therefore, RUS
has not changed the scope of this rule.

Several commenters pointed out that
the proposed rule does not adequately
address borrowers who own but do not
operate certain facilities. The rule has
been changed to address this situation.

Several commenters requested that
the frequency of inspection and test be
determined giving due consideration to
the manufacturer’s recommendations,
but that borrowers should not be
specifically required to blindly follow
such recommendations. RUS agrees and
has revised the rule accordingly.

Some commenters requested that RUS
clarify the requirement to evaluate
compliance with the prior editions of
the National Electrical Safety Code
(NESC) and the National Electrical Code
(NEC), when applicable. The rule has
been clarified with respect to the NEC.
Since the NESC itself specifically
addresses facilities that comply with
prior editions of the NESC, no change is
needed in the rule with respect to the
NESC.

Several commenters requested that
RUS eliminate duplication of reviews
made by other Federal agencies and
State commissions, etc. The rule has
been changed to indicate that RUS will
not duplicate these reviews, but may
review the reports of these other
reviewers. Since some of these other
reviews may target a specific area (e.g.,
safety), and the RUS’ review covers a
wider range of areas (e.g., safety,
reliability, economy, etc.), the RUS
review may partially overlap the
reviews of others.

Several commenters requested that
RUS eliminate the requirement for an
explanation of the borrower’s rating of
acceptable items. It is not RUS’ intent to
require an extensive discussion of these
items, but simply an explanation of how
the borrower arrived at its rating. RUS
believes that this should involve little
extra effort and should improve the
overall value of the review, so no
change has been made to this
requirement.

One commenter suggested that RUS
require that the borrower’s Board of
Directors be appraised of the findings of
the O&M review. Item 15 of RUS Form
300 calls for the date that the O&M
review was reviewed by the Board of
Directors. For purposes of clarifying the
rule, a specific provision has been
added to the rule requiring discussion of
the O&M review with the Board of
Directors.

One commenter suggested that RUS
not require a corrective action plan
(CAP) in all cases where there is an
unsatisfactory (i.e., 0 or 1) rating. RUS
considers any unsatisfactory rating to be
a potentially serious problem, so a CAP
should be prepared. However, if the
correction of the deficiency is already
underway or can be accomplished in a
short time or simply, the CAP may be
very short and simple, such as referring
to an item in an approved CWP. The

rule does not specify the format or
amount of detail required for a CAP, so
that borrowers have sufficient flexibility
to tailor it to the seriousness and
complexity of the problem. No change
has been made to this requirement.

A number of commenters requested
that RUS clarify or eliminate various
items on the RUS Form 300. RUS has
reviewed these items and has
determined that requiring *‘Staff Hours”
under part IV, Operations and
Maintenance Budgets, is confusing,
burdensome, and of limited benefit.
This item has been deleted. RUS
believes that Bulletin 1730-1, “Electric
System Operation and Maintenance
(O&M),” should provide additional
guidance.

Some commenters are concerned that
RUS requirements with respect to O&M
may require excessive and unavailable
funding. RUS recognizes that correcting
operating and maintenance deficiencies
may indeed be expensive, especially if
the system has been allowed to
deteriorate. Nevertheless, proper O&M
of borrowers’ systems is essential to the
success of the rural electric program and
to protecting the property that is the
security for the Government’s loans and
guarantees. It is essential that each
borrower budget sufficient resources to
operate and maintain its system
efficiently and properly.

One commenter stated that ‘““this
wasteful activity [the proposed rule] is
unneeded, unnecessary and without
common sense.” RUS disagrees. As
stated above, proper O&M of borrowers’
systems is essential to the success of the
rural electric program and to protecting
the property that is the security for the
Government’s loans and guarantees.
This rule is intended to clearly outline
RUS policies and procedures and the
borrowers’ responsibilities with respect
to O&M.

List of Subjects in 7 CFR Part 1730

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

In view of the above, RUS hereby
amends 7 CFR chapter XVII by adding
part 1730 to read as follows:

PART 1730—ELECTRIC SYSTEM
OPERATIONS AND MAINTENANCE

Subpart A—General

Sec.
1730.1
1730.2

Introduction.
RUS policy.
1730.3 RUS addresses.
1730.4 Definitions.
1730.5-1730.19 [Reserved]
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Subpart B—Operations and Maintenance

Requirements

1730.20 General.

1730.21 Inspections and tests.

1730.22 Borrower analysis.

1730.23 Review rating summary, RUS Form
300.

1730.24 RUS review and evaluation.

1730.25 Corrective action.
1730.26 Engineer’s certification.
1730.27-1730.99 [Reserved]
Appendix A to Subpart B of Part 1730—
Review Rating Summary, RUS Form 300
Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart A—General

§1730.1 Introduction.

(a) This part contains the policies and
procedures of the Rural Utilities Service
(RUS) related to electric borrowers’
operation and maintenance practices
and RUS’ review and evaluation of such
practices.

(b) The policies and procedures
included in this part apply to all electric
borrowers (both distribution borrowers
and power supply borrowers) and are
intended to clarify and implement
certain provisions of the security
instrument and loan contract between
RUS and electric borrowers regarding
operations and maintenance. This part
is not intended to waive or supersede
any provisions of the security
instrument and loan contract between
RUS and electric borrowers.

(c) The Administrator may waive, for
good cause, on a case by case basis,
certain requirements and procedures of
this part.

§1730.2 RUS policy.

It is RUS policy to require that all
property of a borrower be operated and
maintained properly in accordance with
the requirements of each borrower’s
loan documents. It is also RUS policy to
provide financial assistance only to
borrowers whose operations and
maintenance practices and records are
satisfactory or to those who are taking
corrective actions expected to make
their operations and maintenance
practices and records satisfactory to
RUS.

§1730.3 RUS addresses.

(a) Persons wishing to obtain forms
referred to in this part should contact:
Program Support and Regulatory
Analysis, Rural Utilities Service, U.S.
Department of Agriculture, Stop 1522,
1400 Independence Ave., SW.,
Washington, DC 20250-1522, telephone
(202) 720-8674. Borrowers or others
may reproduce any of these forms in
any number required.

(b) Documents required to be
submitted to RUS under this part are to

be sent to the office of the borrower’s
assigned RUS General Field
Representative (GFR) or such other
office as designated by RUS.

§1730.4 Definitions.

Terms used in this part have the
meanings set forth in 7 CFR Part 1710.2.
References to specific RUS forms and
other RUS documents, and to specific
sections or lines of such forms and
documents, shall include the
corresponding forms, documents,
sections and lines in any subsequent
revisions of these forms and documents.
In addition to the terms defined in 7
CFR Part 1710.2, the term Prudent
Utility Practice has the meaning set
forth in Article 1, Section 1.01 of
Appendix A to Subpart B of 7 CFR Part
1718—Model Form of Mortgage for
Electric Distribution Borrowers, for the
purposes of this Part.

88§1730.5-1730.19 [Reserved]

Subpart B—Operations and
Maintenance Requirements

§1730.20 General.

Each distribution borrower and power
supply borrower shall operate and
maintain its system in compliance with
Prudent Utility Practice, in compliance
with its loan documents, and in
compliance with all applicable laws,
regulations and orders, shall maintain
its systems in good repair, working
order and condition, and shall make all
needed repairs, renewals, replacements,
alterations, additions, betterments and
improvements, in accordance with
applicable provisions of the borrower’s
security instrument. Each borrower is
responsible for on-going operations and
maintenance programs, for maintaining
records of the physical and electrical
condition of its electric system and for
the quality of services provided to its
customers. The borrower is also
responsible for all necessary inspections
and tests of the component parts of its
system, and for maintaining records of
such inspections and tests. Each
borrower shall budget sufficient
resources to operate and maintain its
system in accordance with the
requirements of this part. For portions
of the borrower’s system that are not
operated by the borrower, if any, the
borrower is responsible for ensuring that
the operator is operating and
maintaining the system properly in
accordance with the operating
agreement.

§1730.21 Inspections and tests.

(a) Each borrower shall conduct all
necessary inspections and tests of the
component parts of its electric system,

and maintain adequate records of such
inspections and tests.

(b) The frequency of inspection and
testing will be determined by the
borrower in conformance with
applicable laws, regulations, national
standards, and Prudent Utility Practice.
The frequency of inspection and testing
will be determined giving due
consideration to the type of facilities or
equipment, manufacturer’s
recommendations, age, operating
environment and hazards to which the
facilities are exposed, consequences of
failure, and results of previous
inspections and tests. The records of
such inspections and tests will be
retained in accordance with applicable
regulatory requirements and Prudent
Utility Practice. The retention period
should be of a sufficient time period to
identify long-term trends. Records must
be retained at least until the applicable
inspections or tests are repeated.

(c) Inspections of facilities must
include a determination of whether the
facility complies with the National
Electrical Safety Code, National
Electrical Code (as applicable), and
applicable State or local regulations.
Any serious or life-threatening
deficiencies shall be promptly repaired,
disconnected, or isolated in accordance
with applicable codes or regulations.
Any other deficiencies found as a result
of such inspections and tests are to be
recorded and those records are to be
maintained until such deficiencies are
corrected or for the retention period
required by paragraph (b) of this section,
whichever is longer.

§1730.22 Borrower analysis.

(a) Each borrower shall periodically
analyze in writing its operations and
maintenance policies, practices, and
procedures to determine if they are
appropriate and if they are being
followed. The records of inspections
and tests are also to be reviewed and
analyzed to identify any trends which
could indicate deterioration in the
physical condition or the operational
effectiveness of the system or suggest a
need for changes in operations or
maintenance practices. For portions of
the borrower’s system that are not
operated by the borrower, if any, the
borrower’s written analysis would also
include a review of the operator’s
performance under the operating
agreement.

(b) When a borrower’s operations and
maintenance policies, practices, and
procedures are to be reviewed and
evaluated by RUS, the borrower shall:

(1) Conduct the analysis required by
paragraph (a) of this section not more
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than 90 days prior to the scheduled RUS
review;

(2) Complete RUS Form 300, Review
Rating Summary, and other related
forms, prior to RUS’ review and
evaluation; and

(3) Make available to RUS the
borrower’s completed RUS Form 300
(including a written explanation of the
basis for each rating) and records related
to the operations and maintenance of
the borrower’s system.

(c) For those facilities not included on
the RUS Form 300 (e.g., generating
plants), the borrower shall prepare and
complete an appropriate supplemental
form for such facilities.

§1730.23 Review rating summary, RUS
Form 300.

RUS Form 300 in Appendix A shall
be used when required by this part.

§1730.24 RUS review and evaluation.

RUS will initiate and conduct a
periodic review and evaluation of the
operations and maintenance practices of
each borrower for the purpose of
assessing loan security and determining
borrower compliance with RUS policy
as outlined in this part. This review will
normally be done at least once every
three years. The borrower will make
available to RUS the borrower’s policies,
procedures, and records related to the
operations and maintenance of its
complete system. Reports made by other
inspectors (e.g., other Federal agencies,
State inspectors, etc.) will also be made
available, as applicable. RUS will not
duplicate these other reviews but will
use their reports to supplement its own
review. RUS may inspect facilities, as
well as records, and may also observe
construction and maintenance work in
the field. Key borrower personnel
responsible for the facilities being
inspected are to accompany RUS during
such inspections, unless otherwise
determined by RUS. RUS personnel may
prepare an independent summary of the
operations and maintenance practices of
the borrower. The borrower’s
management will discuss this review
and evaluation with its Board of
Directors.

§1730.25 Corrective action.

(a) For any items on the RUS Form
300 rated unsatisfactory (i.e., 0 or 1) by
the borrower or by RUS, the borrower
shall prepare a corrective action plan
(CAP) outlining the steps (both short
term and long term) the borrower will
take to improve existing conditions and
to maintain an acceptable rating. The
CAP must include a time schedule and
cost estimate for corrective actions, and
must be approved by the borrower’s

Board of Directors. The CAP must be
submitted to RUS for approval within
90 days after the completion of RUS’
evaluation noted in §1730.24.

(b) The borrower must periodically
report to RUS in writing progress under
the CAP. This report must be submitted
to RUS every six months until all
unsatisfactory items are corrected unless
RUS prescribes a different reporting
schedule.

§1730.26 Engineer’s certification.

Where provided for in the borrower’s
loan documents, RUS may require the
borrower to provide an “Engineer’s
Certification’ as to the condition of the
borrower’s system (including, but not
limited to, all mortgaged property.)
Such certification shall be in form and
substance satisfactory to RUS and shall
be prepared by a professional engineer
satisfactory to RUS. If RUS determines
that the Engineer’s Certification
discloses a need for improvements to
the condition of its system or any other
operations of the borrower, the borrower
shall, upon notification by RUS,
promptly undertake to accomplish such
improvements.

§§1730.27-1730.99

Appendix—A to Subpart B of Part
1730—Review Rating Summary, RUS
Form 300

Borrower Designation
Date Prepared

Ratings on form are:

0: Unsatisfactory—no records
1: Unsatisfactory—corrective action needed
2: Acceptable, but should be improved—
see attached recommendations
3: Satisfactory—no additional action
required at this time
N/A: Not applicable

PART I—TRANSMISSION and
DISTRIBUTION FACILITIES

1. Substations (Transmission and
Distribution)
a. Safety, Clearance, Code Compliance—
Rating:
b. Physical Condition: Structure, Major
Equipment, Appearance—
Rating:
c. Inspection Records Each Substation—
Rating:
d. Oil Spill Prevention—Rating:
2. Transmission Lines
a. Right-of-Way: Clearing, Erosion,
Appearance, Intrusions—
Rating:
b. Physical Condition: Structure,
Conductor, Guying—Rating:
c. Inspection Program and Records—
Rating:
3. Distribution Lines—Overhead
a. Inspection Program and Records—
Rating:
b. Compliance with Safety Codes:
Clearances—Rating:

[Reserved]

Compliance with Safety Codes: Foreign
Structures—Rating:

Compliance with Safety Codes:
Attachments—Rating:

c. Observed Physical Condition from Field
Checking: Right-of-Way—Rating:

Observed Physical Condition from Field
Checking: Other—Rating:
4. Distribution—Underground Cable
a. Grounding and Corrosion Control—
Rating:
b. Surface Grading, Appearance—
Rating:
c. Riser Poles: Hazards, Guying,
Condition—Rating:
5. Distribution Line Equipment: Conditions
and Records
a. Voltage Regulators—Rating:
b. Sectionalizing Equipment—
Rating:
c. Distribution Transformers—
Rating:
d. Pad Mounted Equipment—Safety:
Locking, Dead Front, Barriers—Rating:

Pad Mounted Equipment—Appearance:
Settlement, Condition—Rating:

e. Kilowatt-hour and Demand Meter
Reading and Testing—Rating:

PART II—OPERATION AND
MAINTENANCE

6. Line Maintenance and Work Order
Procedures
a. Work Planning and Scheduling—
Rating:
b. Work Backlogs: Right-of-Way
Maintenance—Rating: _
Work Backlogs: Poles—Rating:
Work Backlogs: Retirement of Idle
Services—Rating:
Work Backlogs: Other—Rating:
7. Service Interruptions
a. Average Annual Hours/Consumer by
Cause (Complete for each of the previous
5 years)
Power Supplier
Major Storm
Scheduled
All Other
Total
Rating:
b. Emergency Restoration Plan—
Rating:
8. Power Quality
General Freedom from Complaints—
Rating:
9. Loading and Load Balance
a. Distribution Transformer Loading—
Rating:
b. Load Control Apparatus—
Rating:
c. Substation and Feeder Loading—
Rating:
10. Maps and Plant Records
a. Operating Maps: Accurate and Up-to-
Date—Rating:
b. Circuit Diagrams—Rating:
c. Staking Sheets—Rating:
PART III—ENGINEERING

11. System Load Conditions and Losses

a. Annual System Loses, %—
Rating:

b. Annual Load Factor,
Rating:

arwdE
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c. Power Factor at Monthly Peak,
% —Rating:
d. Ratio of Individual Substation Peak kW
to kVA, —Rating:
12. Voltage Conditions
a. Voltage Surveys—Rating:
b. Substation Transformer Output Voltage
Spread—Rating:
13. Load Studies and Planning
a. Long Range Engineering Plan—
Rating:
b. Construction Work Plan—
Rating:
c. Sectionalizing Study—Rating:
d. Load Data for Engineering Studies—
Rating:
e. Load Forecasting Data—Rating:
PART IV—OPERATION AND
MAINTENANCE BUDGETS

For Previous 2 Years:
Normal Operation—Actual $
Normal Maintenance—Actual $
Total—Actual $

For Present Year:

Normal Operation—Budget $
Normal Maintenance—Budget $
Total—Budget $

For Future 3 Years:

Normal Operation—Budget $

Normal Maintenance—Budget $

Additional (Deferred) Maintenance—Budget
$

Total—Budget $
14. Budgeting:
Adequacy of Budgets For Needed Work—
Rating:
15. Date Discussed with Board of Directors

Remarks:
EXPLANATORY NOTES
Item No. Comments
Rated by Title
Date
Reviewed by Manager Date
Reviewed by RUS GFR
Date

Dated: January 14, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-1661 Filed 1-22-98; 8:45 am]
BILLING CODE 3510-15-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Parts 900, 932 and 933
[No. 97-83]
RIN 3069-AA66

Membership Eligibility

AGENCY: Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is amending the
definition of the term **State” in its
Membership Regulation to include the

U.S. Territory of American Samoa
(American Samoa) and the U.S.
Commonwealth of the Northern Mariana
Islands (the Northern Mariana Islands).
Institutions organized under the laws of
American Samoa and the Northern
Mariana Islands, therefore, will be
eligible to apply for Federal Home Loan
Bank (Bank) membership. In accordance
with these changes, the Finance Board
also is clarifying in its regulations that
the Seattle Bank District includes
American Samoa and the Northern
Mariana Islands. In addition, the
Finance Board is designating Hawaii as
the State in which members with a
principal place of business in American
Samoa, the Northern Mariana Islands, or
Guam, shall be deemed to be located for
purposes of election of Bank directors.

DATES: The final rule is effective on
February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Sharon B. Like, Senior Attorney-
Adviser, (202) 408-2930, Office of
General Counsel, Federal Housing
Finance Board, 1777 F Street, N.W.,
Washington, D.C. 20006.

SUPPLEMENTARY INFORMATION:
l. Statutory and Regulatory Background

A. Membership Eligibility
Requirement—Definition of *‘State”

Under the Federal Home Loan Bank
Act (Act), the Finance Board is
responsible for the supervision and
regulation of the 12 Banks, which
provide advances and other financial
services to their member institutions.
See 12 U.S.C. 1422a(a). Institutions may
become members of a Bank if they meet
certain membership eligibility and
minimum stock purchase criteria set
forth in the Act and the Finance Board’s
implementing Membership Regulation.
See id. sections 1424, 1426, 1430(e)(3);
12 CFR part 933.

Specifically, under the Act and the
Membership Regulation, applicants for
Bank membership must satisfy, among
other requirements, the requirement that
they are ““duly organized under the laws
of any State or of the United States.” See
12 U.S.C. 1424(a)(1)(A); 12 CFR
933.6(a)(1), 933.7. Section 2(3) of the
Act defines the term **State” as follows:

The term “‘State” includes the District
of Columbia, Guam, Puerto Rico, and
the Virgin Islands of the United States.

See 12 U.S.C. 1422(3). Guam and the
U.S. Virgin Islands are U.S. Territories,
while Puerto Rico is a U.S.
Commonwealth.

Section 933.1(cc) of the Finance
Board’s Membership Regulation
implements the statutory definition by
defining the term “‘State” as follows:

State means a State, the District of
Columbia, Guam, Puerto Rico, and the
Virgin Islands of the United States.

See 12 CFR 933.1(cc). The regulatory
definition does not specifically include
any other U.S. Territories,
Commonwealths or Dependencies
within the meaning of “State.”
Therefore, financial institutions
organized under the laws of such other
jurisdictions currently are not eligible
for Bank membership under the
regulation, unless other specific laws or
agreements executed by the United
States and these jurisdictions make the
Act applicable to such jurisdictions.

On September 24, 1997, the Finance
Board published a proposed rule to
amend the definition of the term “*State”
in §933.1(c) of the Membership
Regulation to include American Samoa
and the Northern Mariana Islands. See
62 FR 49943 (Sept. 24, 1997). The
Finance Board received six comment
letters on the proposed rule.
Commenters included: one Bank; a
representative of a Guamanian housing
counseling/advocacy organization who
serves on the Bank’s Advisory Council;
the Congressional representative for
American Samoa; the Governor of
American Samoa; an American Samoan
commercial bank that is a member of the
Federal Reserve System with deposits
insured by the Federal Deposit
Insurance Corporation; and a Northern
Mariana Islands public housing
corporation.

In the proposed rule, the Finance
Board stated that it believes that the
term “‘State” under the Membership
Regulation should be defined
comprehensively to include all other
U.S. Territories, Commonwealths and
Dependencies that share a political
status similar to that of the specified
entities in the statute, i.e., Guam, the
U.S. Virgin Islands, and Puerto Rico. In
addition, if any specific laws or
agreements executed by the United
States and particular jurisdictions make
the Act applicable to such jurisdictions,
then the regulatory definition of the
term “‘State” should be amended to
include those jurisdictions, consistent
with the laws or agreements.

Accordingly, as described in the
proposed rule, the Finance Board
undertook a broad analysis of existing
and former U.S. Territories,
Commonwealths and Dependencies to
determine whether any of the
jurisdictions satisfy the above
requirements. The research revealed
that only American Samoa and the
Northern Mariana Islands meet the
requirements, as further discussed
below. In order to ensure that all eligible
jurisdictions were included in the
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revised definition of *‘State” for
membership purposes, the Finance
Board requested commenters to identify
any other jurisdictions not included in
proposed § 933.1(cc) that have U.S.
Territory, Commonwealth, or
Dependency status, or that have laws or
agreements with the United States that
make the Act applicable to such
jurisdictions. No other jurisdictions
were identified by the commenters as
meeting any of these criteria.

B. Designation of Member’s State
Location for Purposes of Election of
Bank Directors

The Act sets forth specific procedures
for the election of directors by the
members to the boards of the Banks. See
12 U.S.C. 1427; 12 CFR 932. Each
elective directorship is designated by
the Finance Board as representing the
members located in a particular State.
See 12 U.S.C. 1427(b). If the principal
place of business of a member is located
in a “‘State” as defined in section 7(e) of
the Act, the Finance Board must
designate such State as the State in
which the member is located for
director election purposes. See id.
section 1427(c). Section 7(e) defines
“‘State,” for purposes of section 7, as
“the States of the Union, the District of
Columbia, and the Commonwealth of
Puerto Rico.” See id. section 1427(e).
For members whose principal place of
business is not located in a ““State” as
defined in section 7(e), the Finance
Board is required to designate a State in
which such members shall be deemed to
be located for director election
purposes. See id. section 1427(c).

American Samoa and the Northern
Mariana Islands are not included in the
section 7(e) definition of ““State.”
Accordingly, the Finance Board is
required to designate a ‘“State’” where
members with a principal place of
business located in American Samoa or
the Northern Mariana Islands shall be
deemed to be located. The proposed
rule amended § 932.11(b) of the Finance
Board’s regulations to designate Hawaii
as that State.

I1. Analysis of the Final Rule
A. American Samoa—Section 933.1(cc)

American Samoa is a Territory of the
United States that is administered by
the U.S. Department of Interior, and
which has enacted its own banking
laws. See 48 U.S.C. 1661; Executive
Order No. 10264, 16 FR 6419 (June 29,
1951); Title 28, American Samoa Code
Ann. (Book 1988). As a U.S. Territory,
American Samoa has a political status
similar to that of the U.S. Territories of
Guam and the U.S. Virgin Islands,

which are included as **States’” under
the Act and the current Membership
Regulation. See 12 U.S.C. 1422(3); 12
CFR 933.1(cc).1

Five commenters specifically
supported the proposed amendment of
the term “State” in § 933.1(c) to include
American Samoa. One commenter noted
that the condition of much of the private
housing in American Samoa is
deplorable, household incomes are
extremely low, and very little new
construction or rehabilitation of housing
is occurring. The commenter stated that
there is a need for home loans at
affordable interest rates in this remote,
rural area, and that the Bank System
was intended to address such problems.
Another commenter stated that by
becoming a member of the Seattle Bank,
the commenter would gain access to a
wide array of competitively priced
wholesale funding, as well as
community lending programs designed
to help meet the low- and moderate-
income housing and economic
development needs of American Samoa.

For the reasons discussed above, the
final rule adopts the proposed
amendment without change.

B. The Northern Mariana Islands—
Section 933.1(cc)

The Northern Mariana Islands is a
former U.S.-administered Trust
Territory that is now a Commonwealth
of the United States. As a U.S.
Commonwealth, the Northern Mariana
Islands has a political status similar to
that of the Commonwealth of Puerto
Rico, which is included as a “‘State”
under the Act and the current
Membership Regulation. See id.
Moreover, specific provisions of the
Covenant Agreement executed by the
United States and the Northern Mariana
Islands make the Act applicable to the
Northern Mariana Islands. See
“Covenant To Establish A
Commonwealth Of The Northern
Mariana Islands In Political Union With
The United States Of America,”’ sections
502(a)(1), 502(a)(2) (1986); “The Second
Interim Report of the Northern Mariana
Islands Commission on Federal Laws to
the Congress of the United States,” at
278-79 (Aug. 1985); Presidential
Proclamation No. 5207, 49 FR 24365
(June 7, 1984) (set forth at 48 U.S.C.
1681 note).

Four commenters specifically
supported the proposed amendment of
the term ““State” in §933.1(cc) to
include the Northern Mariana Islands.

1There do not appear to be any laws or
contractual provisions in the cession agreements
executed by the United States and American Samoa
making the Act applicable to American Samoa.

One commenter noted that the Northern
Mariana Islands Government and
financial institutions operating in the
Northern Mariana Islands have limited
financial resources available for
affordable housing and community
development projects. The commenter
stated that the proposed amendment
would expand opportunities for access
to funding assistance for such projects
in the Northern Mariana Islands.

For the reasons discussed above, the
final rule adopts the proposed
amendment without change.

C. Other Pacific Islands

As discussed in the SUPPLEMENTARY
INFORMATION section of the proposed
rule, the Federated States of Micronesia,
the Republic of the Marshall Islands,
and the Republic of Palau were once
U.S.-administered Trust Territories in
the Pacific, but now have the status of
independent, self-governing foreign
nations. Nor do there appear to be any
laws or contractual provisions in the
Compacts of Free Association executed
by the United States and these nations,
respectively, that make the Act
applicable to these nations. Other
existing U.S. Pacific Island Territories
generally are either uninhabited or
contain tiny, nonpermanent military
populations closed to the public. No
other jurisdictions were identified by
the commenters as having U.S.
Territory, Commonwealth, or
Dependency status, or having laws or
agreements with the United States
making the Act applicable to such
jurisdictions. Accordingly, the Act
would not be applicable to the nations
and Territories discussed above, and
these jurisdictions are not included in
§933.1(cc) of the final rule.

D. Inclusion of American Samoa and
the Northern Mariana Islands in the
Seattle Bank District—Appendix to
Subpart A of Part 900

The Appendix to Subpart A of Part
900 of the Finance Board’s regulations
lists the States which comprise each of
the 12 Bank Districts, with a reference
to “Pacific Islands” included under
Federal Home Loan Bank District 12
(the Seattle Bank District). See
Appendix to Subpart A of Part 900—
Federal Home Loan Banks. Consistent
with the amendments discussed above,
the final rule amends the Appendix by
replacing the reference to the “‘Pacific
Islands’ under the Seattle Bank District
with specific references to American
Samoa and the Northern Mariana
Islands.
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E. Designation of State Location for
Members With Principal Place of
Business in American Samoa, the
Northern Mariana Islands, or Guam—
Section 932.11(b)

For the reasons discussed above, the
proposed amendment of §932.11(b)
provided that members with a principal
place of business located in American
Samoa or the Northern Mariana Islands
shall be deemed to be located in Hawaii
for purposes of election of Bank
directors. One commenter specifically
supported this designation. The final
rule adopts the proposed amendment
without change. The final rule also
adopts, without change, the proposed
amendment codifying the Finance
Board’s existing designation of Hawaii
as the State where members with a
principal place of business in Guam are
deemed to be located for director
election purposes.

I11. Regulatory Flexibility Act

The final rule implements statutory
requirements binding on all Banks and
on all applicants for Bank membership,
regardless of their size. The Finance
Board is not at liberty to make
adjustments to those requirements to
accommodate small entities. The final
rule does not impose any additional
regulatory requirements that will have a
disproportionate impact on small
entities. Therefore, in accordance with
section 605(b) of the Regulatory
Flexibility Act, see 5 U.S.C. 605(b), the
Finance Board hereby certifies that this
final rule will not have a significant
economic impact on a substantial
number of small entities.

IV. Paperwork Reduction Act

The final rule does not contain any
collections of information pursuant to
the Paperwork Reduction Act of 1995.
See 44 U.S.C. 3501 et seq. Consequently,
the Finance Board has not submitted
any information to the Office of
Management and Budget for review.

List of Subjects
12 CFR Part 900

Organizations and functions
(Government agencies).

12 CFR Part 932

Conflicts of interest, Federal home
loan banks.

12 CFR Part 933

Credit, Federal home loan banks,
Reporting and recordkeeping
requirements.

Accordingly, the Finance Board
hereby amends title 12, chapter IX, parts

900, 932 and 933, Code of Federal
Regulations, as follows:

PART 900—DESCRIPTION OF
ORGANIZATION AND FUNCTIONS

1. The authority citation for part 900
is revised to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C.
1422b(a), 1423.

2. The appendix to subpart A of part
900 is designated as appendix A to
subpart A of part 900, the appendix
heading is revised, and the parenthetical
under Federal Home Loan Bank District
12 is revised to read as follows:

Appendix A to Subpart A of Part 900—
Federal Home Loan Banks

* * * * *

FEDERAL HOME LOAN BANK DISTRICT 12

(Alaska, American Samoa, the
Commonwealth of the Northern Mariana
Islands, Guam, Hawaii, Idaho, Montana,
Oregon, Utah, Washington, Wyoming)

* * * * *

PART 932—ORGANIZATION OF THE
BANKS

3. The authority citation for part 932
is revised to read as follows:

Authority: 12 U.S.C. 1422, 1422a, 1422b,
1423, 1426, 1427, 1432; 42 U.S.C. 8101 et
seq.

4. Section 932.11 is amended by
revising paragraph (b) to read as follows:

§932.11 Location of member.
* * * * *

(b) For purposes of this part, members
with a principal place of business
located in the Virgin Islands of the
United States shall be deemed to be
located in Puerto Rico, and members
with a principal place of business
located in American Samoa, the
Commonwealth of the Northern Mariana
Islands, or Guam, shall be deemed to be
located in Hawaii.

PART 933—MEMBERS OF THE BANKS

5. The authority citation for part 933
is revised to read as follows:

Authority: 12 U.S.C. 1422, 1422a, 1422b,
1423, 1424, 1426, 1430, 1442.

6. Section 933.1 is amended by
revising paragraph (cc) to read as
follows:

§933.1 Definitions.

* * * * *

(cc) State includes a State of the
United States, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the District of Columbia, Guam,

Puerto Rico, or the Virgin Islands of the
United States.
* * * * *

By the Board of Directors of the Federal
Housing Finance Board.

Dated: December 17, 1997.
Bruce A. Morrison,
Chairman.
[FR Doc. 98-1639 Filed 1-22-98; 8:45 am]
BILLING CODE 6725-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97—CE-150-AD; Amendment
39-10287; AD 98-01-01]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 172R and
182S Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
98-01-01, which was sent previously to
all known U.S. owners and operators of
certain Cessna Aircraft Company
(Cessna) Models 172R and 182S
airplanes. This AD requires fabricating
and installing placards to prohibit
operation in instrument flight rules
(IFR) conditions and use of the alternate
static air source; inspecting the alternate
static air source valve to assure that the
alternate static air source port is not
restricted by the identification placard
and to assure that the valve body does
not separate from the valve flange; and
reworking or replacing as necessary.
The AD was the result of reports of
improper installation of the
identification placard on the alternate
static air source. The actions specified
by this AD are intended to prevent
erroneous indications from the
altimeter, airspeed, and vertical speed
indicators, which could cause the pilot
to react to incorrect flight information
and possibly result in loss of control of
the airplane.
DATES: Effective February 2, 1998, to all
persons except those to whom it was
made immediately effective by priority
letter AD 98-01-01, issued December
22, 1997, which contained the
requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
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of the Federal Register as of February 2,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
March 16, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—CE—
150-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Service information that applies to
this AD may be obtained from the
Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita,
Kansas 67277. This information may
also be examined at the Rules Docket at
the address above, or at the Office of the
Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Joel Ligon, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4138; facsimile (316) 946-4407.
SUPPLEMENTARY INFORMATION:

Discussion

On December 22, 1997, the FAA
issued priority letter AD 98-01-01,
which applies to Cessna Models 172R
and 182S airplanes. That AD resulted
from reports of improper installation of
the identification placard on the
alternate static air source. This placard
was installed on the valve body in a
location that covers the external orifice,
which is the inlet for static air reference
into the valve.

Cessna discovered the problem during
a preflight static check on a Model 172R
airplane. Further investigation and a
purge of stock at the manufacturing
facility revealed 21 valve assemblies
having the identification placard
installed over the static air reference
orifice. Cessna has no way of verifying
how many of these assemblies were
manufactured and sent to the field with
the identification placard installed over
the static air reference orifice.

Several of these assemblies have been
identified and corrected on the above-
referenced airplanes. The FAA has no
way of determining which airplanes
have the remaining problem alternate
static air source assemblies installed
without having all of the affected
airplanes inspected.

These assemblies are required for
flight into instrument flight rules (IFR)
conditions as defined in §91.411 of the
Federal Aviation Regulations (14 CFR
91.411). Use of these assemblies is
optional in visual flight rules (VFR)
conditions.

If these assemblies are not identified
and reworked or replaced, selection of
the alternate air source will cause the
altimeter, airspeed, and vertical speed
indicators to display erroneous
indications. This could cause the pilot
to react to incorrect flight information
and possibly result in loss of control of
the airplane.

Relevant Service Information

Cessna has issued Service Bulletin
No. SB97-34-02, Revision 1, dated
December 22, 1997, which includes:
—Procedures for inspecting the

alternate static air source valve to

assure that the alternate static air
source port is not restricted by the
identification placard and to assure
that the valve body does not separate
from the valve flange;

—Procedures for reworking the alternate
static air source valve if the port is
restricted; and

—Reference to replacing the alternate
static air valve assembly if the valve
body separates from the valve flange
in accordance with the maintenance
manual.

Cessna is providing warranty credit
for both labor and parts for required
inspections, reworks, and replacements.

The FAA’s Determination and
Explanation of the AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Cessna Models 172R
and 182S of the same type design, the
FAA issued priority letter AD 98-01-01
to prevent erroneous indications from
the altimeter, airspeed, and vertical
speed indicators, which could cause the
pilot to react to incorrect flight
information and possibly result in loss
of control of the airplane. The AD
requires the following:

—Immediately fabricating placards that
prohibit operation in IFR conditions
and prohibit use of the alternate static
air source, and installing these
placards in the cockpit within the
pilot’s clear view;

—Eventually inspecting the alternate
static air source valve to assure that
the alternate static air source port is
not restricted by the identification
placard and to assure that the valve
body does not separate from the valve
flange;

—Reworking the alternate static air
source assembly if the port is
restricted; and

—Replacing the alternate static air
source assembly if the valve body
separates from the valve flange.

Accomplishment of the inspection
and rework is required in accordance

with the previously referenced service
information. Accomplishment of the
replacement is required in accordance
with the applicable maintenance
manual.

Determination of the Effective Date of
the AD

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on December 22, 1997, to
all known U.S. operators of certain
Cessna Models 172R and 182S
airplanes. These conditions still exist,
and the AD is hereby published in the
Federal Register as an amendment to
section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective as to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
opportunity to comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments
will be considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-150-AD.” The
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postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-01-01 Cessna Aircraft Company:
Amendment 39-10287; Docket No. 97—
CE-150-AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Model 172R Airplanes: serial numbers
17280003 through 17280171, 17280173
through 17280175, 17280177 through
17280179, 17280182 through 17280184,

17280186, 17280189, 17280190, 17280192
through 17280212, 17280214, 17280216
through 17280221, 17280223 through
17280236, 17280239 through 17280251,
17280253 through 17280263, 17280265,
17280268, 17280270 through 17280272,
17280283, 17280297, and 17280301; and

Model 182S Airplanes: serial numbers
18280001, 18280002, 18280004 through
18280045, 18280048 through 18280060,
18280062 through 18280064, 18280067, and
18280070.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished, except to those operators
receiving this action by priority letter issued
December 22, 1997, which made these
actions effective immediately upon receipt.

To prevent erroneous indications from the
altimeter, airspeed, and vertical speed
indicators, which could cause the pilot to
react to incorrect flight information and
possibly result in loss of control of the
airplane, accomplish the following:

(a) Prior to further flight after the effective
date of this AD, fabricate placards with the
following words, using letters at least ¥s-inch
in height, and install these placards in the
cockpit within the pilot’s clear view:

(1) “IFR operation is prohibited.”

(2) “*Use of the alternate static air source is
prohibited.”

(b) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD or within the next 4 calendar months
after the effective date of this AD, whichever
occurs first, inspect the alternate static air
source valve to assure that the alternate static
air source valve is not restricted by the
identification placard and to assure that the
valve body does not separate from the valve
flange in accordance with Cessna Service
Bulletin No. SB97-34-02, Revision 1, dated
December 22, 1997.

(1) If the alternate static air source valve is
restricted, prior to further flight after the
inspection required by paragraph (b) of this
AD, rework the alternate static air source
assembly in accordance with Cessna Service
Bulletin No. SB97-34-02, Revision 1, dated
December 22, 1997.

(2) If the valve body separates from the
valve flange, replace the alternate static air
source assembly in accordance with the
maintenance manual at one of the
compliance times presented below
(paragraph (b)(2)(i) or (b)(2)(ii) of this AD):

(i) Prior to further flight to eliminate the
operating limitations required by the

placards in paragraphs (a), (a)(1), and (a)(2)
of this AD; or

(ii) Within the next 25 hours TIS after the
inspection provided the operating limitations
required by the placards in paragraphs (a),
(@)(1), and (a)(2) of this AD are adhered to.

(c) The placard requirements of paragraphs
(@), (a)(1), and (a)(2) of this AD may be
eliminated when the inspection, rework, and
replacement requirements are accomplished
as specified in paragraphs (b), (b)(1), and
(b)(2) of this AD.

(d) The inspection, rework, and
replacement requirements specified in
paragraphs (b), (b)(1), and (b)(2) of this AD
may be accomplished at any time prior to
“within the next 100 hours TIS after the
effective date of this AD or within the next
4 calendar months after the effective date of
this AD, whichever occurs first.”

(e) Within 10 days after the inspection
required by paragraph (b) of this AD, send
the results of the inspection in writing to the
FAA at the address specified in paragraph (h)
of this AD. Include the serial number of the
airplane and state whether the alternate static
air source assembly needed to be reworked
or replaced. (Reporting approved by the
Office of Management and Budget under
OMB No. 2120-0056).

(f) Fabricating and installing the placards
as required by paragraph (a) of this AD may
be performed by the owner/operator holding
at least a private pilot certificate as
authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7), and must
be entered into the aircraft records showing
compliance with this AD in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(h) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(i) The inspection and rework required by
this AD shall be done in accordance with
Cessna Service Bulletin No. SB97-34-02,
Revision 1, dated December 22, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from the
Cessna Aircraft Company, Product Support,
P.O. Box 7706, Wichita, Kansas 67277.
Copies may be inspected at the FAA, Central
Region, Office of the Regional Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW, suite
700, Washington, DC.
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(J) This amendment (39-10287) becomes
effective on February 2, 1998, to all persons
except those persons to whom it was made
immediately effective by priority letter AD
98-01-01, issued December 22, 1997, which
contained the requirements of this
amendment.

Issued in Kansas City, Missouri, on January
12, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-1297 Filed 1-22-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-335-AD; Amendment
39-10288; AD 98-02-06]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 777—
200 series airplanes. This action
requires repetitive visual inspections to
determine the presence and condition of
the nut and cotter pin of the lock link
mechanism on the side struts and drag
struts on the main landing gear (MLG);
and corrective action, if necessary. This
amendment is prompted by reports of
missing or damaged components on the
lock link mechanism. The actions
specified in this AD are intended to
prevent failure of the lock link
mechanism to lock the MLG in the
down position, and consequent collapse
of the MLG during ground operation.
DATES: Effective February 9, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 9,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
March 24, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
335—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing

Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Stan
Wood, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2772;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: Boeing
has advised the FAA of the recent
discovery of discrepancies of the lock
link mechanism on the side struts and
drag struts on the main landing gear
(MLG) on several Model 777-200 series
airplanes. The discrepancies included
missing cotter pins, a missing cotter pin
and nut with the bolt migrating out of
the joint, and a cotter pin migrating
from the bolt end through the nut. Such
discrepancies, if not corrected, could
result in failure of the lock link
mechanism to lock the MLG in the
down position, and consequent collapse
of the MLG during ground operation.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 777—
32A0015, dated September 4, 1997,
which describes procedures for
repetitive visual inspections to
determine the presence and condition of
the nut and cotter pin of the lock link
mechanism on the side struts and drag
struts on the left- and right-hand MLG.
The alert service bulletin also describes
procedures for corrective action for
missing or damaged parts.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other Boeing Model 777-200
series airplanes of the same type design,
this AD requires accomplishment of the
actions specified in the alert service
bulletin described previously.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good

cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 97-NM-335—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
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Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-02-06 Boeing: Amendment 39-10288.
Docket 97-NM—-335-AD.

Applicability: Model 777-200 series
airplanes, line positions 1 through 40
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the lock link
mechanism to lock the main landing gear
(MLG) in the down position, and consequent
collapse of the MLG during ground
operation, accomplish the following:

(a) Within 30 days after the effective date
of this AD, perform a visual inspection to
determine the presence and condition of the

cotter pin and nut of the lock link
mechanism on the side struts and drag struts
on the left- and right-hand MLG, in
accordance with Boeing Alert Service
Bulletin 777-32A0015, dated September 4,
1997. If any discrepancy is found, prior to
further flight, correct the discrepancy in
accordance with the service bulletin. Repeat
the inspection therafter at intervals not to
exceed 75 days or 400 flight cycles,
whichever occurs first.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Boeing Alert Service Bulletin 777-
32A0015, dated September 4, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124—2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
February 9, 1998.

Issued in Renton, Washington, on January
15, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-1543 Filed 1-22-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

15 CFR Part 806
[Docket No. 970918231-7231-01]
RIN 0691-AA29

Direct Investment Surveys: BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—1997

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: These final rules revise 15
CFR 806.17 to set forth reporting
requirements for the BE-12, Benchmark
Survey of Foreign Direct Investment in
the United States—1997, and to delete
the rules now in 15 CFR 806.17, which
were for the last benchmark survey
covering 1992.

The BE-12 benchmark survey is
conducted by the Bureau of Economic
Analysis (BEA), U.S. Department of
Commerce, under Section 3103(b) of the
International Investment and Trade in
Services Survey Act, which requires
that a benchmark survey of foreign
direct investment in the United States
be conducted every five years. The last
benchmark survey was conducted for
1992. The benchmark survey will obtain
universe data on the financial and
operating characteristics of, and on
positions and transactions between, U.S.
affiliates and their foreign parents. The
data from the quinquennial survey will
provide benchmarks for deriving current
universe estimates of foreign direct
investment from sample data collected
in other BEA surveys in nonbenchmark
years. The data are needed to measure
the economic significance of foreign
direct investment in the United States,
measure changes in such investment,
assess its impact on the U.S. economy,
and based upon this assessment, make
informed policy decisions regarding
foreign direct investment in the United
States. They are also required for
compiling the U.S. international
transactions, input-output, and national
income and product accounts, and for
preparing estimates of the international
investment position of the United
States.

Key changes from the previous
benchmark survey include reducing
respondent burden, particularly for
small companies, by: increasing the
exemption level for reporting on the
survey to $3 million (measured by the
company’s total assets, sales, or net
income) from $1 million in the 1992
survey; increasing the exemption level
at which reporting on the long form
version of the survey is required from
$50 million to $100 million; and
requiring reporting companies with
assets, sales, or net income between $3
million and $30 million to report only
selected data items on the short form
version. In addition, the survey bases
industry coding of reporting companies
on the new North American Industry
Classification System (NAICS) in place
of the previous system which was based
on the U.S. Standard Industrial
Classification system; it collects new
information on affiliated services
transactions by type of service; and it
modifies the detail collected on the
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composition of external financing of the
reporting enterprise, on exports and
imports of goods by product, and on the
operations of foreign-owned businesses
in individual States.

Forms for the 1997 benchmark survey
are scheduled to be mailed out at the
end of February 1998. Completed
reports will be due to BEA on May 31,
1998.

EFFECTIVE DATE: These rules will be
effective February 23, 1998.

FOR FURTHER INFORMATION CONTACT:

R. David Belli, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
phone (202) 606—-9800.

SUPPLEMENTARY INFORMATION: In the
October 8, 1997 Federal Register,
Volume 62, No 195, pages 52515-52518,
the Bureau of Economic Analysis
published a notice of proposed
rulemaking to revise 15 CFR 806.17 to
set forth reporting requirements for the
BE-12, Benchmark Survey of Foreign
Direct Investment in the United States—
1997. No comments on the proposed
rule were received. Thus, this final rule
is the same as the proposed rule.

The benchmark survey is to be
conducted by the Bureau of Economic
Analysis, U.S. Department of
Commerce, under the International
Investment and Trade in Services
Survey Act (Pub. L. 94-472, 90 Stat.
2059, 22 U.S.C. 3101-3108, as amended
by P.L. 98-573 and P.L. 101-533),
hereinafter, “‘the Act.” Section 3103(b)
of the Act, as amended, requires that
“With respect to foreign direct
investment in the United States, the
President shall conduct a benchmark
survey covering year 1980, a benchmark
survey covering year 1987, and
benchmark surveys covering every fifth
year thereafter * * *.”” In conducting
surveys pursuant to this subsection, the
President shall, among other things and
to the extent he determines necessary
and feasible—

(1) Identify the location, nature, and
magnitude of, and changes in the total
investment by any parent in each of its
affiliates and the financial transactions
between any parent and each of its
affiliates;

(2) Obtain (A) information on the
balance sheet of parents and affiliates
and related financial data, (B) income
statements, including the gross sales by
primary line of business (with as much
product line detail as necessary and
feasible) of parents and affiliates in each
country in which they have significant
operations, and (C) related information
regarding trade, including trade in both
goods and services, between a parent

and each of its affiliates and between
each parent or affiliate and any other
person;

(3) Collect employment data showing
both the number of United States and
foreign employees of each parent and
affiliate and the levels of compensation,
by country, industry, and skill level,;

(4) Obtain information on tax
payments by parents and affiliates by
country; and

(5) Determine, by industry and
country, the total dollar amount of
research and development expenditures
by each parent and affiliate, payments
or other compensation for the transfer of
technology between parents and their
affiliates, and payments or other
compensation received by parents or
affiliates from the transfer of technology
to other persons.

Reporting in the survey is mandatory.
The responsibility for conducting
benchmark surveys of foreign direct
investment in the United States has
been delegated to the Secretary of
Commerce, who has redelegated it to
BEA.

The benchmark surveys are BEA’s
censuses, intended to cover the universe
of foreign direct investment in the
United States in value terms. Foreign
direct investment in the United States is
defined as the ownership or control,
directly or indirectly, by one foreign
person of 10 percent or more of the
voting securities of an incorporated U.S.
business enterprise or an equivalent
interest in an unincorporated U.S.
business enterprise, including a branch.

The purpose of the benchmark survey
is to obtain data on the amount, types,
and financial and operating
characteristics of foreign direct
investment in the United States.

The data from the survey will be used
to measure the economic significance of
such investment and to analyze its
effects on the U.S. economy. They will
also be used in formulating, and
assessing the impact of, U.S. policy on
foreign direct investment.

They will provide benchmarks for
deriving current universe estimates of
direct investment from sample data
collected in other BEA surveys. In
particular, they will serve as
benchmarks for the quarterly direct
investment estimates included in the
U.S. international transactions, input-
output, and natural income and product
accounts, and for preparing estimates of
the international investment position of
the United States.

The benchmark surveys are also the
most comprehensive of BEA’s surveys
in terms of subject matter in order that
they obtain the detailed information on
foreign direct investment needed for

policy purposes. As specified in the Act,
policy areas of particular interest that
should be addressed by the survey
include, among other things, trade in
both goods and services, employment
and employee compensation, taxes, and
technology.

The survey consists of an instruction
booklet, a claim for not filing the BE—
12, and the following report forms:

1. Form BE-12(LF) (Long Form) for
reporting by nonbank U.S. affiliates
with assets, sales, or net income of more
than $100 million;

2. Form BE-12(SF) (Short Form) for
reporting by nonbank U.S. affiliates
with assets, sales, or net income of more
than $3 million, but not more than $100
million;

3. Form BE-12 Bank for reporting by
U.S. affiliates that are banks with assets,
sales, or net income of more than $3
million.

Although the survey is intended to
cover the universe of foreign direct
investment in the United States, in
order to minimize the reporting burden,
U.S. affiliates with assets, sales, and net
income each equal to or less than $3
million are exempt from reporting on
Forms BE-12(LF), BE-12(SF), and BE—
12 Bank, but are required to file, on
Form BE-12(X), a claim for exemption
from filing in the benchmark survey.

Key changes from the previous
benchmark survey include reducing
respondent burden, particularly for
small companies, by: increasing the
exemption level for reporting on the
survey to $3 million (measured by the
company’s total assets, sales, or net
income) from $1 million in the 1992
survey; increasing the exemption level
at which reporting on Form BE-12(LF)
(Long Form) is required from $50
million to $100 million; and requiring
reporting companies with assets, sales,
or net income between $3 million and
$30 million to report only selected data
items on Form BE-12(SF) (Short Form).
In addition, industry coding of reporting
companies will be based on the new
North American Industry Classification
System (NAICS) in place of the system
which is based on the U.S. Standard
Industrial Classification system; new
information will be collected on
affiliated services transactions by type
of service; and the detail collected on
the composition of external financing of
the reporting enterprise will be
modified, along with exports and
imports of goods by product, and the
operations of foreign-owned businesses
in individual States.

Executive Order 12612

These rules do not contain policies
with Federalism implications sufficient
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to warrant preparation of a Federalism
assessment under E.O. 12612.

Executive Order 12866

These rules have been determined to
be not significant for purposes of E.O.
12866.

Paperwork Reduction Act

The collection of information required
in these final rules has been approved
by OMB (OMB No. 0608-0042).

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection-of-information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid Office of
Management and Budget Control
Number; such a Control Number (0608—
0042) has been displayed.

Public reporting burden for this
collection of information is estimated to
vary from 1 to 715 hours per response,
with an average of 22 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to:
Director, Bureau of Economic Analysis
(BE-1), U.S. Department of Commerce,
Washington, DC 20230; and to the
Office of Management and Budget,
O.I.R.A., Paperwork Reduction Project
0608-0042, Washington, DC 20503.

Regulatory Flexibility Act

The Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, has certified to the Chief
Counsel for Advocacy, Small Business
Administration, under provisions of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that these rules will not have a
significant economic impact on a
substantial number of small entities.
Most small businesses are not foreign
owned, and many that are will not be
required to report in the benchmark
survey because their assets, sales, and
net income are each equal to or less than
the $3 million exemption level below
which reporting is not required. Also,
under these rules, companies with
assets, sales, or net income above $3
million, but not above $100 million,
will report on the abbreviated BE-12
short form, rather than on the BE-12
long form. In addition, companies with
assets, sales, or net income between $3
million and $30 million will report only
selected data items on the BE-12 short

form. These provisions are intended to
significantly reduce the reporting
burden on smaller companies.

List of Subjects in 15 CFR Part 806

Balance of payments, Economic
statistics, Foreign investments in the
United States, Reporting and
recordkeeping requirements.

Dated: December 22, 1997.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA amends 15 CFR part 806
as follows:

PART 806—DIRECT INVESTMENT
SURVEYS

1. The authority citation for 15 CFR
part 806 continues to read as follows:

Authority: 5 U.S.C. 301; 22 U.S.C. 3101-
3108; and E.O. 11961 (3 CFR, 1977 Comp.,
p. 86), as amended by E.O. 12013 (3 CFR,
1977 Comp., p. 147), E.O. 12318 (3 CFR, 1981
Comp., p. 173), and E.O. 12518 (3 CFR, 1985
Comp., p. 348).

2. Section 806.17 is revised to read as
follows:

§806.17 Rules and regulations for BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—1997.

A BE-12, Benchmark Survey of
Foreign Direct Investment in the United
States will be conducted covering 1997.
All legal authorities, provisions,
definitions, and requirements contained
in 8§8806.1 through 806.13 and § 806.15
(a) through (g) are applicable to this
survey. Specific additional rules and
regulations for the BE-12 survey are
given in this section.

(a) Response required. A response is
required from persons subject to the
reporting requirements of the BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—1997,
contained in this section, whether or not
they are contacted by BEA. Also, a
person, or their agent, contacted by BEA
concerning their being subject to
reporting, either by sending them a
report form or by written inquiry, must
respond in writing pursuant to § 806.4.
This may be accomplished by
completing and returning either Form
BE-12(X) within 30 days of its receipt
if Form BE-12(LF), Form BE-12(SF), or
Form BE-12 Bank do not apply, or by
completing and returning Form BE—
12(LF), Form BE-12(SF), or Form BE-12
Bank, whichever is applicable, by May
31, 1998.

(b) Who must report. A BE-12 report
is required for each U.S. affiliate, i.e., for
each U.S. business enterprise in which
a foreign person owned or controlled,
directly or indirectly, 10 percent or

more of the voting securities if an
incorporated U.S. business enterprise,
or an equivalent interest if an
unincorporated U.S. business
enterprise, at the end of the business
enterprise’s 1997 fiscal year. A report is
required even though the foreign
person’s ownership interest in the U.S.
business enterprise may have been
established or acquired during the
reporting period. Beneficial, not record,
ownership is the basis of the reporting
criteria.

(c) Forms to be filed. (1) Form BE—
12(LF)—Benchmark Survey of Foreign
Direct Investment in the United States—
1997 (Long Form) must be completed
and filed by May 31, 1998, by each U.S.
business enterprise that was a U.S.
affiliate of a foreign person at the end of
its 1997 fiscal year, if:

(i) It is not a bank, and

(i) On a fully consolidated, or, in the
case of real estate investment, an
aggregated basis, one or more of the
following three items for the U.S.
affiliate (not just the foreign parent’s
share) exceeded $100 million (positive
or negative) at the end of, or for, its 1997
fiscal year:

(A) Total assets (do not net out
liabilities);

(B) Sales or gross operating revenues,
excluding sales taxes; or

(C) Net income after provision for U.S.
income taxes.

(2) Form BE-12(SF)—Benchmark
Survey of Foreign Direct Investment in
the United States—1997 (Short Form)
must be completed and filed by May 31,
1998, by each U.S. business enterprise
that was a U.S. affiliate of a foreign
person at the end of its 1997 fiscal year;
if:

(i) Itis not a bank, and

(ii) On a fully consolidated, or, in the
case of real estate investments, an
aggregated basis, one or more of the
following three items for the U.S.
affiliate (not just the foreign parent’s
share) exceeded $3 million, but no one
item exceeded $100 million (positive or
negative) at the end of, or for, its 1997
fiscal year:

(A) Total assets (do not net out
liabilities);

(B) Sales or gross operating revenues,
excluding sales taxes; or

(C) Net income after provision for U.S.
income taxes.

(3) Form BE-12 Bank—Benchmark
Survey of Foreign Direct Investment in
the United States—1997 BANK must be
completed and filed by May 31, 1998,
by each U.S. business enterprise that
was a U.S. affiliate of a foreign person
at the end of its 1997 fiscal year, if:

(i) The U.S. affiliate is in ““banking”,
which, for purposes of the BE-12
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survey, covers business enterprises
engaged in deposit banking or closely
related functions, including commercial
banks, Edge Act corporations engaged in
international or foreign banking, U.S.
branches and agencies of foreign banks
whether or not they accept domestic
deposits, savings and loans, savings
banks, and bank holding companies,
i.e., holding companies for which over
50 percent of their total income is from
banks which they hold, and

(ii) On a fully consolidated basis, one
or more of the following three items for
the U.S. affiliate (not the foreign
parent’s share) exceeded $3 million
(positive or negative) at the end of, or
for, its 1997 fiscal year:

(A) Total assets (do not net out
liabilities);

(B) Sales or gross operating revenues,
excluding sales taxes; or

(C) Net income after provision for U.S.
income taxes.

(4) Form BE-12(X)—Benchmark
Survey of Foreign Direct Investment in
the United States—1997, Claim for
Exemption from Filing BE-12(LF), BE—
12(SF), and BE-12 Bank must be
completed and filed within 30 days of
the date it was received, or by May 31,
1998, whichever is sooner, by:

(i) Each U.S. business enterprise that
was a U.S. affiliate of a foreign person
at the end of its 1997 fiscal year
(whether or not the U.S. affiliate, or its
agent, is contacted by BEA concerning
its being subject to reporting in the 1997
benchmark survey), but is exempt from
filing Form BE-12(LF), Form BE-12(SF),
and Form BE-12 Bank; and

(ii) Each U.S. business enterprise, or
its agent, that is contacted, in writing,
by BEA concerning its being subject to
reporting in the 1997 benchmark survey
but that is not otherwise required to file
the Form BE-12(LF), Form BE-12(SF),
or Form BE-12 Bank.

(d) Aggregation of real estate
investments. All real estate investments
of a foreign person must be aggregated
for the purpose of applying the
reporting criteria. A single report form
must be filed to report the aggregate
holdings, unless written permission has
been received from BEA to do
otherwise. Those holdings not
aggregated must be reported separately.

(e) Exemption. (1) A U.S. affiliate as
consolidated, or aggregated in the case
of real estate investments, is not
required to file a Form BE-12(LF), BE-
12(SF), or Form BE-12 Bank if each of
the following three items for the U.S.
affiliate (not just the foreign parent’s
share) did not exceed $3 million
(positive or negative) at the end of, or
for, its 1997 fiscal year:

(i) Total assets ( do not net out
liabilities);

(ii) Sales or gross operating revenues,
excluding sales taxes; and

(iii) Net income after provision for
U.S. income taxes.

(2) If a U.S. business enterprise was a
U.S. affiliate at the end of its 1997 fiscal
year but is exempt from filing a
completed Form BE-12(LF), BE-12(SF),
or Form BE-12 Bank, it must
nevertheless file a completed and
certified Form BE-12(X).

(f) Due date. A fully completed and
certified Form BE-12(LF), Form BE-
12(SF), or BE-12 Bank is due to be filed
with BEA not later than May 31, 1998.
A fully completed and certified Form
BE-12(X) is due to be filed with BEA
within 30 days of the date it was
received, or by May 31, 1998, whichever
is sooner.

[FR Doc. 98-1541 Filed 1-22-98; 8:45 am]
BILLING CODE 3510-06-M

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Part 232

[Release Nos. 33-7495; 34-39558; 35—
26818; 39-2361; 1C-23002]

RIN 3235-AG96
Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Commission is adopting
an updated edition of the EDGAR Filer
Manual and is providing for its
incorporation by reference into the Code
of Federal Regulations.

DATES: Effective: The amendment to 17
CFR part 232 (Regulation S—T) will be
effective on January 26, 1998.

Other dates: The new edition of the
EDGAR Filer Manual (Release 5.40) will
be effective on January 26, 1998. The
incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
January 26, 1998.

FOR FURTHER INFORMATION CONTACT: In
the Office of Information Technology,
Michael E. Bartell at (202) 942-8800; for
guestions concerning investment
company filings, Ruth Armfield
Sanders, Senior Counsel, Division of
Investment Management, at (202) 942—
0633; and for questions concerning
Corporation Finance company filings,
Margaret R. Black at (202) 942—-2933.
SUPPLEMENTARY INFORMATION: The
Commission today announces the

adoption of an updated EDGAR Filer
Manual (“Filer Manual”’), which sets
forth the technical formatting
requirements governing the preparation
and submission of electronic filings
through the Electronic Data Gathering,
Analysis, and Retrieval (“EDGAR”’)
system.1 Compliance with the
provisions of the Filer Manual is
required in order to assure the timely
acceptance and processing of filings
made in electronic format.2 Filers
should consult the Filer Manual in
conjunction with the Commission’s
rules governing mandated electronic
filing when preparing documents for
electronic submission.3

In this edition of the EDGAR System
and the Filer Manual (Release 5.40),
filers will be able to specify either an
Internet address or a CompuServe
address or both to receive messages on
the status of an electronic filing. Since
messages sent through Internet may not
be as secure as messages sent via
CompusServe, certain company
information will be omitted from
Internet messages for suspended filings
and test filings.

Release 5.40 adds two EDGAR
submission types for filings submitted
by investment companies and deletes or
changes the header information of
several existing submission types. These
changes are being made to accommodate
the recent rule and form amendments
changing the method by which certain
investment companies calculate and pay
registration fees.4 The following
submission types have been added for

1The Filer Manual originally was adopted on
April 1, 1993, and became effective on April 26,
1993. Release No. 33-6986 (Apr. 1, 1993) [58 FR
18638]. The most recent update to the Filer Manual
was implemented on August 23, 1997. See Release
No. 33-7432 (July 29, 1997) [62 FR 41841].

2See Rule 301 of Regulation ST (17 CFR
232.301).

3See Release Nos. 33-6977 (Feb. 23, 1993) [58 FR
14628], 1C-19284 (Feb. 23, 1993) [58 FR 14848], 35—
25746 (Feb. 23, 1993) [58 FR 14999], and 33-6980
(Feb. 23, 1993) [58 FR 15009] for a comprehensive
treatment of the rules adopted by the Commission
governing mandated electronic filing. See also
Release No. 33-7122 (Dec. 19, 1994) [59 FR 67752],
in which the Commission made the EDGAR rules
final and applicable to all domestic registrants,
Release No. 33-7427 (July 1, 1997) [62 FR 36450],
adopting the most recent minor amendments to the
EDGAR rules; and Release No. 33—-7472 (Oct. 24,
1997) [62 FR 58647], in which the Commission
announced that, as of January 1, 1998, it would not
accept paper filings required to be filed
electronically.

4See Release No. 33-7448 (Sep. 10, 1997) [62 FR
47934]. The rule amendments adopted in that
release provided for automatic registration of an
indefinite number of securities by all open-end
management investment companies and unit
investment trusts. As a result, election by these
issuers of registration of an indefinite number of
shares is no longer necessary or appropriate.
Accordingly, all EDGAR submission types used for
making that election are being eliminated.
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the filing of initial registration
statements and pre-effective
amendments on Form N-14 by closed-
end investment companies: N-14 8C
and N-14 8C/A. In addition, the
following investment company
submission types will no longer be
subject to fees and the fee-related tags
have been removed: N-1, N-1/A, N-1A,
N-1A/A, N-3, N-3/A, N-4, N-4/A, N—
14, N-14/A, N-14AE, N-14AE/A, S-6,
S—6/A, and 487. Finally, submission
types 24F-2NT and 24F-3NT (and their
amendments) must be filed within 90
days of the registrant’s fiscal year end.
This is a change from the 60-day
requirement in effect prior to October
11, 1997.

The following investment company
submission types will no longer be
accepted by the EDGAR system: 24F-1,
24F-2EL, 24F-2EL/A, 24F-2TM, 24F-
2TM/A, N-1A EL, N-1A EL/A, N-3 EL,
N-3 EL/A, N-4 EL, N-4 EL/A, S-6EL24,
S—6EL24/A, 485A24E, 485A24F,
485B24E, 485B24F, 485BXTE,
485BXTF, N14EL24, N14EL24/A,
N14AE24, and N14AE24/A.

Rule 301 of Regulation S—T also is
being amended to provide for the
incorporation by reference of the Filer
Manual into the Code of Federal
Regulations, which incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR Part 51.
The revised Filer Manual and the
amendment to Rule 301 will be effective
on January 26, 1998.

Paper copies of the updated Filer
Manual may be obtained at the
following address: Public Reference
Room, U.S. Securities and Exchange
Commission, Mail Stop 1-2, 450 Fifth
Street, N.W., Washington, D.C. 20549.
Electronic format copies will be
available on the EDGAR electronic
bulletin board and posted to the SEC’s
Web Site. The SEC’s Web Site address
for the Manual is http://www.sec.gov/
asec/ofis/filerman.htm. Copies also may
be obtained from Disclosure
Incorporated, the paper and microfiche
contractor for the Commission, at (800)
638—-8241.

Since the Filer Manual relates solely
to agency procedure or practice,
publication for notice and comment is
not required under the Administrative
Procedure Act.5 It follows that the
requirements of the Regulatory
Flexibility Acté do not apply.

The effective date for the updated
Filer Manual and the rule amendments
is January 26, 1998. In accordance with
the Administrative Procedure Act 5

55 U.S.C. 601-612.
65 U.S.C. 553(h).

U.S.C. 553(d)(3), the Commission finds
that there is good cause to establish an
effective date less than 30 days after
publication of these rules. The EDGAR
system is scheduled to be upgraded to
Release 5.40 on January 24, 1998. The
Commission believes that it is necessary
to coordinate the effectiveness of the
updated Filer Manual with the
scheduled system upgrade in order to
avoid confusion to EDGAR filers.

Statutory Basis

The amendment to Regulation S—T is
being adopted under Sections 6, 7, 8, 10,
and 19(a) of the Securities Act of 1933,7
Sections 3, 12, 13, 14, 15, 23, and 35A
of the Securities Exchange Act of 1934,8
Section 20 of the Public Utility Holding
Company Act of 1935,° Section 319 of
the Trust Indenture Act of 1939,10 and
Sections 8, 30, 31, and 38 of the
Investment Company Act.11

List of Subjects in 17 CFR Part 232

Incorporation by reference,
Investment companies, Registration
requirements, Reporting and
recordkeeping requirements, Securities.

Text of the Amendment

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is amended as
follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

1. The authority citation for Part 232
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),
78w(a), 78l1(d), 79t(a), 80a—8, 80a—29, 80a—30
and 80a-37.

2. Section 232.301 is revised to read
as follows:

§232.301 EDGAR Filer Manual.
Electronic filings shall be prepared in
the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets out the
technical formatting requirements for
electronic submissions. The January
1998 edition of the EDGAR Filer
Manual: Guide for Electronic Filing with
the U.S. Securities and Exchange
Commission (Release 5.40) is
incorporated into the Code of Federal
Regulations by reference, which action
was approved by the Director of the
Federal Register in accordance with 5

715 U.S.C. 77f, 779, 77h, 77j and 77s(a).

815 U.S.C. 78c, 78I, 78m, 78n, 780, 78w and 78lI.
915 U.S.C. 79t.

1015 U.S.C. 77sss.

1115 U.S.C. 80a-8, 80a—29, 80a—30 and 80a-37.

U.S.C. 552(a) and 1 CFR part 51.
Compliance with the requirements
found therein is essential to the timely
receipt and acceptance of documents
filed with or otherwise submitted to the
Commission in electronic format. Paper
copies of the EDGAR Filer Manual may
be obtained at the following address:
Public Reference Room, U.S. Securities
and Exchange Commission, Mail Stop
1-2, 450 5th Street, N.W., Washington,
D.C. 20549. They also may be obtained
from Disclosure Incorporated by calling
(800) 638-8241. Electronic format
copies are available through the EDGAR
electronic bulletin board and posted to
the SEC’s Web Site. The SEC’s Web Site
address for the Manual is http://
www.sec.gov/asec/ofis/filerman.htm.
Information on becoming an EDGAR E-
mail/electronic bulletin board
subscriber is available by contacting
CompusServe Inc. at (800) 576—-4247.

By the Commission.

Dated: January 20, 1998.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 98-1646 Filed 1-22-98; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 175 and 178
[Docket No. 95F-0210]

Indirect Food Additives: Adhesives
and Components of Coatings;
Adjuvants, Production Aids, and
Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2,2'-(2,5-thiophenediyl)-
bis(5-tert-butylbenzoxazole) as an
optical brightener in pressure-sensitive
adhesives and in all polymers used in
contact with food. This action is in
response to a petition filed by Ciba-
Geigy Corp.

DATES: The regulation is effective
January 23, 1998. Submit written
objections and requests for a hearing by
February 23, 1998.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.
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FOR FURTHER INFORMATION CONTACT: John
R. Bryce, Center for Food Safety and
Applied Nutrition (HFS-215), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3023.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
August 18, 1995 (60 FR 43157), FDA
announced that a food additive petition
(FAP 5B4471) had been filed by Ciba-
Geigy Corp., Seven Skyline Dr.,
Hawthorne, NY 10532-2188. The
petition proposed to amend the food
additive regulations in §178.3297
Colorants for polymers (21 CFR
178.3297) to provide for the safe use of
2,2'-(2,5-thiophenediyl)-bis(5-tert-
butylbenzoxazole) in all polymers
intended for use in food packaging and
in adhesives complying with §175.125
Pressure-sensitive adhesives (21 CFR
175.125).

In order to clarify the use of this
additive as an optical brightener, the
petition also proposed to list the use of
the additive in adhesives complying
with §175.105 (21 CFR 175.105) in
§178.3297. Because the additive is
currently listed in 8 175.105 without
limitation, use of the additive as an
optical brightener in adhesives
complying with § 175.105 is a currently
permitted use that requires no further
safety evaluation. Accordingly, this final
rule lists the use of the additive in
adhesives complying with §175.105 in
§178.3297 Colorants for polymers.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive as an optical brightener in
pressure-sensitive adhesives in
§175.125, and in all polymers intended
for use in food packaging in §178.3297,
is safe; that the additive will have the
intended technical effect; and that
therefore, the regulations in 88 175.125
and 178.3297 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),

the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before February 23, 1998, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects
21 CFR Part 175

Adhesives, Food additives, Food
packaging.

21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR parts 175
and 178 are amended to read as follows:

PART 175—INDIRECT FOOD
ADDITIVES: ADHESIVES AND
COMPONENTS OF COATINGS

1. The authority citation for 21 CFR
part 175 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 37%.

2. Section 175.125 is amended by
adding paragraph (a)(7) and by revising
paragraph (b)(1) to read as follows:

§175.125 Pressure-sensitive adhesives.
* * * * *

(a) EE

(7) 2,2'-(2,5-Thiophenediyl)-bis(5-tert-
butylbenzoxazole) (CAS Reg. No. 7128—
64-5) as an optical brightener at a level
not to exceed 0.05 percent by weight of
the finished pressure-sensitive adhesive.
* * * * *

(b) * * *

(1) Substances listed in paragraphs
(@)(1), @)(2), @)(3). (@)(5). (2)(6), and
(a)(7) of this section, and those
substances prescribed by paragraph
(a)(4) of this section that are not
identified in paragraph (b)(2) of this
section.

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

3. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 37%.

4. Section 178.3297 is amended in the
table in paragraph (e) by revising the
entry for ““2,2'-(2,5-Thiophenediyl)-
bis(5-tert-butylbenzoxazole)’” under the
headings “‘Substances” and
“Limitations’ to read as follows:

§178.3297 Colorants for polymers.

* * * * *
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Substances

Limitations

* *

2,2'-(2,5-Thiophenediyl)-bis(5- tert-butylbenzoxazole) (CAS Reg. No.

7128-64-5).

* * *

this chapter.

* *

* *

For use as an optical brightener:

1. In all polymers at levels not to exceed 0.015 percent by weight of
the polymer. The finished articles are to contact food only under con-
ditions of use A through H described in Table 2 of §176.170(c) of

2. In all polymers at levels not to exceed 0.05 percent by weight of the
polymer. The finished articles shall contact foods only of the types
identified in Table 1 of §176.170(c) of this chapter, under Categories
I, I, IV-B, VI-A, VI-B, VI-C, VII-B, and VIl under conditions of use
A through H described in Table 2 of §176.170(c) of this chapter.

3. In adhesives complying with § 175.105 of this chapter and in pres-
sure-sensitive adhesives complying with §175.125 of this chapter.

Dated: January 5, 1998.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 98-1539 Filed 1-22-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 820

[Docket No. 90N-0172]
RIN 0910-AA09

Quality System Design Control; Open
Public Meeting

AGENCY: Food and Drug Administration,
HHS.

ACTION: Announcement of public
meeting.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
following meeting: Quality System
Design Control open public meeting.
The topic to be discussed is the
midcourse review of the new design
control requirements. This action is
being taken in accordance with the
current good manufacturing (CGMP)
final rule that appeared in the Federal
Register of October 7, 1996.

DATES: The meeting will be held on,
February 2, 1998, from 8:30 a.m. to 4:30
p.m. Written requests for oral
presentations by January 28, 1998.
ADDRESSES: The meeting will be held at
the National Institutes of Health (NIH),
Natcher Auditorium, 45 Center Dr.,
Bldg. 45, Bethesda, MD. Contact for any
changes: (1) Via Internet at http://
www.fda.gov/cdrh/gmp, or (2)
telephone toll-free at 1-800-638-2041.

FOR FURTHER INFORMATION CONTACT:

For information regarding
registration: Mary Ann Fitzgerald,
or

For information regarding the meeting
or requests for oral presentations:
Kimberly A. Trautman, Center for
Devices and Radiological Health
(HFZ-341), Food and Drug
Administration, 2094 Gaither Rd.,
Rockville, MD 20850, 301-594—
4648, FAX 301-594-4672.

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 7, 1996 (61
FR 52602), FDA stated that it would
hold an open public meeting in early
1998 to discuss, and to further explore
any concerns industry might be having
in implementing the new design control
requirements. Specifically, the results of
the first several months of design
control inspections will be reviewed
and any adjustments to the designated
inspectional strategy of guidances will
be addressed. Also, FDA will evaluate
the information gathered at this point
and determine if design control
requirements, as written in the final
rule, are appropriate to obtain the goals
expressed in the preamble. Particular
attention will be paid to clarity of
information obtained, the
appropriateness of the information
collected with respect to the design
control requirements, the manner in
which the investigators are writing their
observations, and any requirements that
seem to be giving manufacturers a
problem or where there might be
misunderstandings as to what the
regulation requires. It is important to
note that only the requirements and
issues surrounding design controls
codified will be addressed.

Fax written requests for oral
presentations, (including name, title,
firm name, address, telephone, and fax
number), and an outline of your

presentation to the contact person listed
above by January 28, 1998. No
telephone requests will be accepted.
You will be notified by facsimile
whether or not the speaker’s list is full.
If you cannot be reached by facsimile,
please note that in your request.

If you need special accommodations
due to a disability, please contact
Georgette Smith, NIH Conference
Center, 301-496—-9966, at least 7 days in
advance.

Dated: January 20, 1998.

Joseph A. Levitt,

Deputy Director for Regulations Policy, Center
for Devices and Radiological Health.

[FR Doc. 98-1822 Filed 1-21-98; 3:22 pm]
BILLING CODE 4160-01-F

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 104
[DoD Instruction 1205.12]
RIN 0790-AG52

Civilian Employment and
Reemployment Rights of Applicants
for, and Service Members and Former
Service Members of the Uniformed
Services

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This part identifies DoD
guidelines for implementing policy,
assigns responsibilities, and prescribes
procedures for informing Service
members of their reemployment
protections. It updates, codifies, and
strengthens the civilian employment
rights and benefits of Service members
and individuals who apply for
uniformed service, and specifies the
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obligations of Service members and
applicants for uniformed service.

DATES: This part is effective February 1,
1998. Comments must be received no
later than March 24, 1998.

FOR FURTHER INFORMATION CONTACT:
Colonel Rowan W. Bronson, OASD/RA
(M&P), (703) 693—-7490.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, ‘““‘Regulatory
Planning and Review”

It has been determined that 32 CFR
part 104 does not pertain to a military
or foreign affairs function of the United
States. It is not a significant regulatory
action. This final rule does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Public Law 96-354, ‘““Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been determined that this rule
is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
is related to a military or foreign affairs
function of the United States. It would
not, if promulgated, have a significant
economic impact on a substantial
number of small entities. The law
provides employment and
reemployment protections for Active
and Reserve Component members, as
well as individuals who apply to be
members of the Uniformed Services.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that this part
does not impose any reporting or
recordkeeping requirements on the
public under the Paperwork Reduction
Act of 1995.

List of Subjects in 32 CFR Part 104
Government employees, Military
personnel.

Accordingly, Title 32, Chapter 1, 32
CFR part 104, is added to read as
follows:

PART 104—CIVILIAN EMPLOYMENT
AND REEMPLOYMENT RIGHTS OF
APPLICANTS FOR, AND SERVICE
MEMBERS AND FORMER SERVICE
MEMBERS OF THE UNIFORMED
SERVICES

Sec.

104.1
104.2
104.3
104.4

Purpose.

Applicability.

Definitions.

Policy.

104.5 Responsibilities.

104.6 Procedures.

Appendix A to part 104—Civilian
Employment And Reemployment Rights,
Benefits And Obligations For Applicants
For, And Service Members And Former
Service Members Of The Uniformed
Services

Appendix B to part 104—Sample Employer
Notification Of Uniformed Service

Authority: 10 U.S.C. 1161.
§104.1 Purpose.

This part:

(a) Updates implementation policy,
assigns responsibilities, and prescribes
procedures for informing Service
members who are covered by the
provisions of 38 U.S.C chapter 43 and
individuals who apply for uniformed
service, of their civilian employment
and reemployment rights, benefits and
obligations.

(b) Implements 38 U.S.C. chapter 43,
which updated, codified, and
strengthened the civilian employment
and reemployment rights and benefits of
Service members and individuals who
apply for uniformed service, and
specifies the obligations of Service
members and applicants for uniformed
service.

§104.2 Applicability.

This part applies to the Office of the
Secretary of Defense; the Military
Departments, including the Coast Guard
when it is not operating as a Military
Service in the Department of the Navy
by agreement with the Department of
Transportation; the Chairman of the
Joint Chiefs of Staff; and the Defense
Agencies (referred to collectively in this
part as “‘the DoD Components”). The
term “Military Departments,” as used in
this part, refers to the Departments of
the Army, Navy, and Air Force. The
term “‘Secretary concerned’ refers to the
Secretaries of the Military Departments
and the Secretary of Transportation with
respect to the Coast Guard when it is not
operating as a Service in the Department
of the Navy. The term “Military
Services” refers to the Army, the Navy,
the Air Force, the Marine Corps, and the
Coast Guard.

§104.3 Definitions.

Critical mission. An operational
mission that requires the skills or
resources available in a Reserve
component or components.

Critical requirement. A requirement
in which the incumbent possesses
unique knowledge, extensive
experience, and specialty skill training
to successfully fulfill the duties or
responsibilities in support of the
mission, operation or exercise. Also, a
requirement in which the incumbent
must gain the necessary experience to
qualify for key senior leadership
positions within his or her Reserve
component.

Escalator position. This is established
by the principle that the returning
Service member is entitled to the
position of civilian employment that he
or she would have attained had he or
she remained continuously employed
by that civilian employer. This may be
a position of greater or lesser
responsibilities, to include a layoff
status, when compared to the employees
of the same seniority and status
employed by the company.

Impossible or unreasonable. For the
purpose of determining when providing
advance notice of uniformed service to
an employer is impossible or
unreasonable, the unavailability of an
employer or employer representative to
whom notification can be given, an
order by competent military authority to
report for uniformed service within
forty-eight hours of notification, or other
circumstances that the Office of the
Assistant Secretary of Defense for
Reserve Affairs may determine are
impossible or unreasonable are
sufficient justification for not providing
advance notice of pending uniformed
service to an employer.

Military necessity. For the purpose of
determining when providing advance
notice of uniformed service is not
required, a mission, operation, exercise
or requirement that is classified, or a
pending or ongoing mission, operation,
exercise or requirement that may be
compromised or otherwise adversely
affected by public knowledge is
sufficient justification for not providing
advance notice to an employer.

Non-career service. The period of
active uniformed service required to
complete the initial uniformed service
obligation; a period of active duty or
full-time National Guard duty that is for
a specified purpose and duration with
no expressed or implied commitment
for continued active duty; or
participation in a Reserve component as
a member of the Ready Reserve
performing annual training, active duty
for training or inactive duty training.
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Continuous or repeated active
uniformed service or full-time National
Guard duty that results in eligibility for
a regular retirement from the Armed
Forces is not considered non-career
service.

Officer. For determining those Service
officials authorized to provide advance
notice to a civilian employer of pending
uniformed service by a Service member
or an individual who has applied for
uniformed service, an officer shall
include all commissioned officers,
warrant officers, and non-commissioned
officers authorized by the Secretary
concerned to act in this capacity.

Uniformed service. Performance of
duty on a voluntary or involuntary basis
in the Army, the Navy, the Air Force,
the Marine Corps or the Coast Guard,
including their Reserve components,
when the Service member is engaged in
active duty, active duty for special
work, active duty for training, initial
active duty for training, inactive duty
training, annual training or full-time
National Guard duty, and, for purposes
of this part, a period for which a person
is absent from a position of employment
for the purpose of an examination to
determine the fitness of the person to
perform such duty.

§104.4 Policy.

It is DoD policy to support non-career
service by taking appropriate actions to
inform and assist uniformed Service
members and former Service members
who are covered by the provisions of 38
U.S.C. chapter 43, and individuals who
apply for uniformed service of their
rights, benefits, and obligations under
38 U.S.C. Chapter 43. Such actions
include:

(a) Advising non-career Service
members and individuals who apply for
uniformed service of their employment
and reemployment rights and benefits
provided in 38 U.S.C. chapter 43, as
implemented by this part, and the
obligations they must meet to exercise
those rights.

(b) Providing assistance to Service
members, former Service members and
individuals who apply for uniformed
service in exercising employment and
reemployment rights and benefits.

(c) Providing assistance to civilian
employers of non-career Service
members in addressing issues involving
uniformed service as it relates to
civilian employment or reemployment.

(d) Considering requests from civilian
employers of members of the National
Guard and Reserve to adjust a Service
member’s scheduled absence from
civilian employment because of
uniformed service or make other

accommodations to such requests, when
it is reasonable to do so.

(e) Documenting periods of uniformed
service that are exempt from a Service
member’s cumulative 5-year absence
from civilian employment to perform
uniformed service as provided in 38
U.S.C. chapter 43 and implemented by
this part.

(f) Providing, at the Service member’s
request, necessary documentation
concerning a period or periods of
service, or providing a written statement
that such documentation is not
available, that will assist the Service
member in establishing civilian
reemployment rights, benefits and
obligations.

§104.5 Responsibilities.

(a) The Assistant Secretary of Defense
for Reserve Affairs, under the Under
Secretary of Defense for Personnel and
Readiness, shall:

() In conjunction with the
Departments of Labor (DoL) and
Veterans Affairs, the Office of Personnel
Management (OPM), and other
appropriate Departments and activities
of the executive branch, determine
actions necessary to establish
procedures and provide information
concerning civilian employment and
reemployment rights, benefits and
obligations.

(2) Establish procedures and provide
guidance to the Secretaries concerned
about civilian employment and
reemployment rights, benefits and
obligations of Service members who are
covered by the provisions of 38 U.S.C.
chapter 43 and individuals who apply
for uniformed service as provided in 38
U.S.C. chapter 43. This responsibility
shall be carried out in coordination with
DoL, OPM, and the Federal Retirement
Thrift Investment Board.

(3) Monitor compliance with 38
U.S.C. chapter 43 and this part.

(4) Publish in the Federal Register,
DoD policies and procedures
established to implement 38 U.S.C.
chapter 43.

(b) The Secretaries of the Military
Departments and the Commandant of
the Coast Guard shall establish
procedures to:

(1) Ensure compliance with this part.

(2) Inform Service members who are
covered by the provisions of 38 U.S.C.
chapter 43 and individuals who apply
for uniformed service of the provisions
of 38 U.S.C. chapter 43 as implemented
by this part.

(3) Provide available documentation,
upon request from a Service member or
former Service member, that can be
used to establish reemployment rights of
the individual.

(4) Specify, as required, and
document those periods of active duty
that are exempt from the 5-year
cumulative service limitation that a
Service member may be absent from a
position of civilian employment while
retaining reemployment rights.

(5) Provide assistance to Service
members and former Service members
who are covered by the provisions of 38
U.S.C. chapter 43, and individuals who
apply for uniformed service in
exercising employment and
reemployment rights.

(6) Provide assistance, as appropriate,
to civilian employers of Service
members who are covered by the
provisions of 38 U.S.C. chapter 43 and
individuals who apply for uniformed
service.

(7) Cooperate with the DoL in
discharging its responsibilities to assist
persons with employment and
reemployment rights and benefits.

(8) Cooperate with OPM in carrying
out its placement responsibilities under
38 U.S.C. chapter 43.

§104.6 Procedures.

The Secretaries of the Military
Departments and the Commandant of
the Coast Guard shall:

(a) Inform individuals who apply for
uniformed service and members of a
Reserve component who perform or
participate on a voluntary or
involuntary basis in active duty, active
duty for special work, initial active duty
for training, active duty for training,
inactive duty training, annual training
and full-time National Guard duty, of
their employment and reemployment
rights, benefits, and obligations as
provided under 38 U.S.C. chapter 43
and described in Appendix A of this
part. Other appropriate materials may be
used to supplement the information
contained in Appendix A of this part.

(1) Persons who apply for uniformed
service shall be advised that DoD
strongly encourages applicants to
provide advance notice in writing to
their civilian employers of pending
uniformed service or any absence for the
purpose of an examination to determine
the person’s fitness to perform
uniformed service. Providing written
advance notice is preferable to verbal
advance notice since it is easier to
establish that this basic prerequisite to
retaining reemployment rights was
fulfilled. Regardless of the means of
providing advance notice, whether
verbal or written, it should be provided
as early as practicable.

(2) Annually and whenever called to
duty for a contingency operation, advise
Service members who are participating
in a Reserve component of:
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(i) The requirement to provide
advance written or verbal notice to their
civilian employers for each period of
military training, active and inactive
duty, or full-time National Guard duty.

(A) Reserve component members shall
be advised that DoD strongly encourages
that they provide advance notice to their
civilian employers in writing for each
period of pending uniformed service.
Providing written advance notice is
preferable to verbal advance notice
since it easily establishes that this
prerequisite to retaining reemployment
rights was fulfilled.

(B) Regardless of the means of
providing advance notice, whether
written or verbal, it should be provided
as early as practicable. DoD strongly
recommends that advance notice to
civilian employers be provided at least
30 days prior to departure for uniformed
service when it is feasible to do so.

(C) The advance notice requirement
can be met by providing the employer
with a copy of the unit annual training
schedule or preparing a standardized
letter. The sample employer notification
letter in Appendix B of this part may be
used for this purpose.

(i) The 5-year cumulative limit on
absences from their civilian
employment due to uniformed service
and exemptions to that limit.

(iii) The requirements for reporting or
submitting application to return to their
position of civilian employment.

(iv) Their general reemployment
rights and benefits.

(v) The option for continuing
employer provided health care, if the
employer provides such a benefit.

(vi) The opportunity to use accrued
leave in order to perform uniformed
service.

(vii) Who they may contact to obtain
assistance with employment and
reemployment questions and problems.

(b) Inform Service members who are
covered by the provisions of 38 U.S.C.
Chapter 43, upon completion of an
extended period of active duty and
before separation from active duty of
their employment and reemployment
rights, benefits, and obligations as
provided under 38 U.S.C. Chapter 43.
This shall, as a minimum, include
notification and reporting requirements
for returning to employment with their
civilian employer. While Appendix A of
this part provides the necessary
information to satisfy this requirement,
other appropriate materials may be used
to supplement this information.

(c) Issue orders that span the entire
period of service when ordering a
member of the National Guard or
Reserve to active duty for a mission or
requirement. Order modifications shall

be initiated, as required, to ensure
continuous active duty should the
period required to complete the mission
or requirement change.

(d) Document the length of a Service
member’s initial period of military
service obligation performed on active
duty.

(e) Determine and certify in writing
those additional training requirements
not already exempt for the 5-year
cumulative service limit which are
necessary for the professional
development, or skill training or
retraining for members of the National
Guard or Reserve. Once the Secretary
concerned certifies those training
requirements, performance of uniformed
service to complete a certified training
requirement is exempt from the 5-year
cumulative service limit.

(f) Determine those periods of active
duty when a Service member is ordered
to, or retained on, active duty (other
than for training) under any provision of
law because of a war or national
emergency declared by the President or
Congress. If the purpose of the order to,
or retention on, active duty is for the
direct or indirect support of the war or
national emergency, then the orders of
the Service member should be so
annotated, since that period of service is
exempt from the 5-year cumulative
service limit established in 38 U.S.C.
Chapter 43.

(g) Determine those periods of active
duty performed by a member of the
National Guard or Reserve that are
designated by the Secretary concerned
as a critical mission or critical
requirement, and for that reason are
exempt form the 5-year cumulative
service limit. The authority for
determining what constitutes a critical
mission or requirement shall not be
delegated below the Assistant Secretary
level or the Commandant of the Coast
Guard. The designation of a critical
requirement to gain the necessary
experience to qualify for key senior
leadership positions shall be used
judiciously, and the necessary
experience and projected key leadership
positions fully documented. This
authority shall not be used to grant
exemptions to avoid the cumulative 5-
year service limit established by 38
U.S.C. Chapter 43 or to extend
individuals in repeated statutory tours.
The Assistant Secretary of Defense for
Reserve Affairs shall be notified in
writing of all occasions in which a
Service member is granted more than
one exemption for a critical requirement
when the additional exemption(s)
extend the Service member beyond the
5-year cumulative service limit
established in 38 U.S.C. Chapter 43.

(h) When appropriate, ensure that
orders to active duty or orders retaining
members on active duty specify the
statutory or Secretarial authority for
those orders when such authority meets
one or more of the exemptions from the
5-year cumulative service limit
provided in 38 U.S.C. Chapter 43. If
circumstances arise that prevent placing
this authority on the orders, the
authority shall be included in a
separation document and retained in the
Service member’s personnel file.

(i) Ensure that appropriate documents
verifying any period of service exempt
from the 5-year cumulative service limit
are place in the Service member’s
personnel record or other appropriate
record.

(j) Document those circumstances that
prevent a Service member from
providing advance notification of
uniformed service to a civilian employer
because of military necessity or when
advance notification is otherwise
impossible or unreasonable, as defined
in §104.3.

(k) Designate those officers, as defined
in §104.3, who are authorized by the
Secretary concerned to provide advance
notification of service to a civilian
employer on behalf of a Service member
or applicant for uniformed service.

(I) Provide documentation, upon
request from a Service member or
former Service member, that may be
used to satisfy the Service member’s
entitlement to statutory reemployment
rights and benefits. Appropriate
documentation may include, as
necessary:

(1) The inclusive dates of the initial
period of military service obligation
performed on active duty.

(2) Any period of service during
which a Service member was required
to serve because he or she was unable
to obtain a release from active duty
though no fault of the Service member.

(3) The cumulative length of all
periods of active duty performed.

(4) The authority under which a
Service member was ordered to active
duty when such service was exempt
from the 5-year cumulative service
limit.

(5) The date the Service member was
last released from active duty, active
duty for special work, initial active duty
for training, active duty for training,
inactive duty training, annual training
or full-time National Guard duty. This
documentation establishes the
timeliness of reporting to, or submitting
application to return to, a position of
civilian employment.

(6) Whether service requirements
prevent providing a civilian employer
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with advance notification of pending
service.

(7) That the Service member’s
entitlement to reemployment benefits
has not been terminated because of the
character of service as provided in 38
U.S.C. 4304.

(8) When appropriate, a statement that
sufficient documentation does not exist.

(m) Establish a central point of
contact at a headquarters or regional
command who can render assistance to
active duty Service members and
applicants for uniformed service about
employment and reemployment rights,
benefits and obligations.

(n) Establish points of contact in each
Reserve component headquarters or
Reserve regional command, and each
National Guard State headquarters who
can render assistance to:

(1) Members of the National Guard or
Reserve about employment and
reemployment rights, benefits and
obligations.

(2) Employers of National Guard and
Reserve members about duty or training
requirements arising from a member’s
uniformed service or service obligation.

(o) A designated Reserve component
representative shall consider, and
accommodate when it does not conflict
with military requirements, a request
from a civilian employer of a National
Guard and Reserve member to adjust a
Service member’s absence from civilian
employment due to uniformed service
when such service has an adverse
impact on the employer. The
representative may make arrangements
other than adjusting the period of
absence to accommodate such a request
when it serves the best interest of the
military and is reasonable to do so.

Appendix A to Part 104—Civilian
Employment and Reemployment
Rights, Benefits and Obligations for
Applicants for, and Service Members
and Former Service Members of the
Uniformed Services

A. Scope of Coverage

1. The Uniformed Services Employment
and Reemployment Rights Act (USERRA)
which is codified in 38 U.S.C. Chapter 43
provides protection to anyone absent from a
position of civilian employment because of
uniformed service if:

a. Advance written or verbal notice was
given to the civilian employer.

(1) Advance notice is not required if
precluded by military necessity, or is
otherwise unreasonable or impossible.

(2) DoD strongly encourages Service
members and or applicants for service to
provide advance notice to their civilian
employer in writing for each period of
pending uniformed service. Providing
written advance notice is preferable to verbal
advance notice since it easily establishes that

this prerequisite to retaining reemployment
rights was fulfilled. Regardless of the means
of providing advance notice, whether written
or verbal, it should be provided as early as
practicable. Also, DoD strongly recommends
that Reserve component members provide
advance notice to their civilian employers at
least 30 days in advance when it is feasible
to do so. The advance notice requirement can
be met by providing the employer with a
copy of the unit annual training schedule or
preparing a standardized letter. The sample
employer notification letter in Appendix B of
this part may be used for this purpose;

b. The cumulative length of absences does
not exceed 5 years;

c¢. The individual reports to, or submits an
application for reemployment, within the
specified period based on duration of
services as described in section D of this
Appendix; and,

d. The person’s character of service was
not disqualifying as described in paragraphs
A.2.d. and e. of this appendix.

2. A civilian employer is not required to
reemploy a person if:

a. The civilian employment was for a brief,
non-recurrent period and there was no
reasonable expectation that the employment
would continue indefinitely or for a
significant period.

b. The employer’s circumstances have so
changed as to make reemployment
impossible or unreasonable.

c. The reemployment imposes an undue
hardship on the employer in the case of an
individual who:

(1) Has incurred a service connected
disability; or,

(2) Is not qualified for the escalator
position or the position last held, and cannot
become qualified for any other position of
lesser status and pay after a reasonable effort
by the employer to qualify the person for
such positions.

d. The Service member or former Service
member was separated from a uniformed
service with a dishonorable or bad conduct
discharge, or separated from a uniformed
service under other than honorable
conditions.

e. An officer dismissed from any Armed
Force or dropped from the rolls of any Armed
Force as prescribed under 10 U.S.C. 1161.

f. The cumulative length of service exceeds
five years and no portion of the cumulative
five years of uniformed service falls within
the exceptions described in section C. of this
Appendix.

g. An employer asserting that he or she is
not required to reemploy an individual
because the employment was for a brief, non-
recurrent period, or reemployment is
impossible or unreasonable, or
reemployment imposes an undue hardship
on the employer, that employer has the
burden of proving his or her assertion.

3. Entitlement to protection under 38
U.S.C. Chapter 43 does not depend on the
timing, frequency, and duration of training or
uniformed service.

B. Prohibition Against Discrimination and
Acts of Reprisal

1. A person who is a member of, applies
to be a member of, has performed, applies to

perform, or has an obligation to perform
service in a uniformed service shall not be
denied initial employment, reemployment,
retention in employment, promotion, or any
employment benefit by an employer on the
basis of that membership, an application for
membership, performance of service, or an
obligation for service in the uniformed
services.

2. A person, including a non-Service
member, shall not be subject to employment
discrimination or any adverse employment
action because he or she has taken an action
to enforce a protection afforded a Service
member, has testified or made a statement in
or in connection with any proceeding
concerning employment and reemployment
rights of a service member, has assisted or
participated in an investigation, or has
otherwise exercised any right provided by 38
U.S.C. Chapter 43.

3. An employer shall be considered to have
engaged in an act of discrimination if an
individual’s membership, application for
membership, service, application for service,
or obligation for service in the uniformed
services is a motivating factor in the
employer’s action, unless the employer can
prove that the action would have been taken
in the absence of such membership,
application for membership, performance of
service, application for service or obligation.

C. Exceptions to the Maximum Period of
Service for Coverage

In order to retain reemployment rights and
benefits provided by 38 U.S.C. Chapter 43,
the cumulative length of absences from the
same employer cannot exceed 5 years. Not
counted toward this limit is:

1. Service beyond 5 years if required to
complete an initial service obligation;

2. Service during which an individual was
unable to obtain release orders before the
expiration of the 5-year cumulative service
limit through no fault of his or her own;

3. Inactive duty training; annual training;
ordered to active duty for unsatisfactory
participation; active duty by National
Guardsmen for encampments, maneuvers,
field operations or coastal defense; or to
fulfill additional training requirements, as
determined by the Secretary concerned, for
professional skill development, or to
complete skill training or retraining;

4. Involuntary order or call to active duty,
or retention on active duty;

5. Ordered to or retained on active duty
during a war or national emergency declared
by the President or Congress;

6. Ordered to active duty in support of an
operational mission for which personnel
have been involuntarily called to active duty;

7. Performing service in support of a
critical mission or requirement, as
determined by the Secretary concerned;

8. Performing service in the National Guard
when ordered to active duty by the President
to suppress an insurrection or rebellion, repel
an invasion, or execute laws of the United
States; and,

9. Voluntary recall to active duty of retired
regular Coast Guard officers or retired
enlisted Coast Guard members.
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D. Applications for Reemployment

1. For service of 30 days or less, or for an
absence for an examination to determine the
individual’s fitness to perform uniformed
service, the Service member or applicant
must report to work not later than the
beginning of the first full regularly scheduled
work period on the first full calendar day
following the completion of service or the
examination, after allowing for an eight hour
rest period following safe transportation to
his or her residence.

2. For service of 31 days or more but less
that 181 days, the Service member must
submit an application for reemployment not
later than 14 days after completion of service,
or by the next full calendar day when
submitting an application within the 14 day
limit was impossible or unreasonable
through no fault of the Service member.

3. For service of 181 days or more, the
Service member must submit an application
for reemployment not later than 90 days after
the completion of service.

4. If hospitalized or convalescing from an
illness or injury incurred or aggravated
during service, the Service member must, at
the end of the period necessary for recovery,
follow the same procedures, based on length
of service, as described in sections D.1.
through D.3. of this appendix. The period of
hospitalization or convalescence may not
normally exceed 2 years.

5. Anyone who fails to report or apply for
reemployment within the specified period
shall not automatically forfeit entitlement to
reemployment rights and benefits, but is
subject to the rules of conduct, established
policies, general practices of the employer
pertaining to explanations and discipline
because of an absence from scheduled work.

E. Documentation Upon Return

1. If service is for 31 days or more, a
Service member must provide
documentation, upon request from the
employer, that establishes:

a. He or she made application to return to
work within the prescribed time period;

b. He or she has not exceeded the 5-year
cumulative service limit; and

c. His or her reemployment rights were not
terminated because of character of service as
described in paragraphs A.2.d. and e. of this
appendix.

2. Failure to provide documentation cannot
serve as a basis for denying reemployment to
the Service member, former Service member,
or applicant if documentation does not exist
or is not readily available at the time of the
employer’s request. However, if after
reemployment, documentation becomes
available that establishes that the Service
member or former Service member does not
meet one or more of the requirements
contained in section E.1. of this appendix,
the employer may immediately terminate the
employment.

F. Position To Which Entitled Upon
Reemployment

1. Reemployment position for service of 90
days or less:

a. The position the person would have
attained if continuously employed (the
“‘escalator” position) and if qualified to
perform the duties; or,

b. The position in which the person was
employed in when he or she departed for
uniformed service, but only if the person is
not qualified to perform the duties of the
escalator position, despite the employer’s
reasonable efforts to qualify the person for
the escalator position.

2. Reemployment position for service of 91
days or more:

a. The escalator position, or a position of
like seniority, status and pay, the duties of
which the person is qualified to perform; or,

b. The position in which the person was
employed in when he or she departed for
uniformed service or a position of like
seniority, status and pay, the duties of which
the person is qualified to perform, but only
if the person is not qualified to perform the
duties of the escalator position after the
employer has made a reasonable effort to
qualify the person for the escalator position.

3. If a person cannot become qualified,
after reasonable efforts by the employer to
qualify the person, for either the escalator
position or the position formerly occupied by
the employee as provided in sections F.1.
and F.2. of this appendix, for any reason
(other than disability), the person must be
employed in any other position of lesser
status and pay that the person is qualified to
perform, with full seniority.

G. Position To Which Entitled if Disabled

If a person who is disabled because of
service cannot (after reasonable efforts by the
employer to accommodate the disability) be
employed in the escalator position, he or she
must be reemployed:

1. In any other position that is equivalent
to the escalator position in terms of seniority,
status, and pay that the person is qualified
or can become qualified to perform with
reasonable efforts by the employer; or,

2. In a position, consistent with the
person’s disability, that is the nearest
approximation to the position in terms of
seniority, status, and pay to the escalator or
equivalent position.

H. Reemployment by the Federal
Government

1. A person who was employed by a
Federal Executive Agency when he or she
departed for uniformed service must be
reemployed using the same order of priorities
as prescribed in sections F. and G. of this
appendix as appropriate. If the Director of
OPM determines that the Federal Executive
Agency that employed the person no longer
exists and the functions have not been
transferred to another Federal Executive
Agency, or it is impossible or unreasonable
for the agency to reemploy the person, the
Director of OPM shall identify a position of
like seniority, status, and pay at another
Federal Executive Agency that satisfies the
reemployment criteria established for private
sector employers, sections F. and G. of this
appendix, and for which the person is
qualified and ensure that the person is
offered such position.

2. If a person was employed by the Judicial
Branch or the Legislative Branch of the
Federal Government when he or she departed
for uniformed service, and the employer
determines that it is impossible or

unreasonable to reemploy the person, the
Director of OPM shall, upon application by
the person, ensure that an offer of
employment in a Federal Executive Agency
is made.

3. If the Adjutant General of a State
determines that it is impossible or
unreasonable to reemploy a person who was
employed as a National Guard technician, the
Director of OPM shall, upon application by
the person, ensure that an offer of
employment in a Federal Executive Agency
is made.

I. Reemployment by Certain Federal
Agencies

1. The heads of the Federal Bureau of
Investigation, the Central Intelligence
Agency, the Defense Intelligence Agency, the
National Imagery and Mapping Agency, the
National Security Agency, and, as
determined by the President, any Executive
Agency or unit thereof, the principal function
of which is to conduct foreign intelligence or
counterintelligence activities, shall prescribe
procedures for reemployment rights for their
agency that are similar to those prescribed for
private and other Federal agencies.

2. If an appropriate officer of an agency
referred to in subsection I.1. of this appendix
determines that reemployment of a person
who was an employee of that agency when
he or she departed for uniformed service is
impossible or unreasonable, the agency shall
notify the person and the Director of OPM.
The Director of OPM shall, upon application
by that person, ensure that the person is
offered employment in a position in a
Federal Executive Agency.

J. General Rights and Benefits

1. A person who is reemployed under 38
U.S.C. Chapter 43 is entitled to the seniority,
and other rights and benefits determined by
seniority that the person had upon
commencing uniformed service, and any
additional seniority, and rights and benefits
he or she would have attained if
continuously employed.

2. A person who is absent by reason of
uniformed service shall be deemed to be on
furlough or leave of absence from his or her
civilian employer and is entitled to such
other rights and benefits not determined by
seniority as generally provided by the
employer to employees on furlough or leave
of absence having similar seniority, status
and pay who are also on furlough or leave
of absence, as provided under a contract,
policy, agreement, practice or plan in effect
during the Service member’s absence because
of uniformed service.

3. The individual may be required to pay
the employee cost, if any, of any funded
benefit continued to the same extent other
employees on furlough or leave of absence
are required to pay.

K. Loss of Rights and Benefits

If, after being advised by his or her
employer of the specific rights and benefits
to be lost, a Service member, former Service
member or applicant of uniformed service
knowingly provided written notice of intent
not to seek reemployment after completion of
uniformed service, he or she is no longer
entitled to any non-seniority based rights and
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benefits. This includes all non-seniority
based rights and benefits provided under any
contract, plan, agreement, or policy in effect
at the time of entry into uniformed service or
established while performing such service,
and are generally provided by the employer
to employees having similar seniority, status
and pay who are on furlough or leave of
absence.

L. Retention Rights

A person who is reemployed following
uniformed service cannot be discharged from
employment, except for cause:

1. Within 1 year after the date of
reemployment if that person’s service was
181 days or more; or,

2. Within 180 days after the date of
reemployment if such service was 31 days or
more but less than 181 days.

M. Accrued Leave

During any period of uniformed service, a
person may, upon request, use any vacation,
annual leave, or similar leave with pay
accrued before the commencement of that
period of service.

N. Health Plans

An employer who provides employee
health plan coverage, including group health
plans, must allow the Service member to
elect to continue personal coverage, and
coverage for his or her dependents under the
following circumstances:

1. The maximum period of coverage of a
person and the person’s dependents under
such an election shall be the lesser of:

a. The 18 month period beginning on the
date on which the person’s absence begins;
or

b. The day after the date on which the
person was required to apply for or return to
a position or employment as specified in
section D. of this appendix, and fails to do
S0.

2. A person who elects to continue health
plan coverage may be required to pay up to
102 percent of the full premium under the
plan, except a person on active duty for 30
days or less cannot be required to pay more
than the employee’s share, if any, for the
coverage.

3. An exclusion or waiting period may not
be imposed in connection with the
reinstatement of coverage upon
reemployment if one would not have been
imposed had coverage not been terminated
because of service. However, an exclusion or
waiting period may be imposed for coverage
of any illness or injury determined by the
Secretary of Veterans Affairs to have been
incurred in, or aggravated during, the
performance of uniformed service.

O. Employee Pension Benefit Plans

1. This section applies to individuals
whose pension benefits are not provided by
the Federal Employees’ Retirement System
(FERS) or the Civil Service Retirement
System (CSRS), or a right provided under any
Federal or State law governing pension
benefits for governmental employees.

2. A person reemployed after uniformed
service shall be treated as if no break in
service occurred with the employer(s)
maintaining the employee’s pension benefit

plan. Each period of uniformed service, upon
reemployment, shall be deemed to constitute
service with the employer(s) for the purpose
of determining the nonforfeitability of
accrued benefits and accrual of benefits.

3. An employer reemploying a Service
member or former Service member under 38
U.S.C. Chapter 43 is liable to the plan for
funding any obligation attributable to the
employer of the employee’s pension benefit
plan that would have been paid to the plan
on behalf of that employee but for his or her
absence during a period of uniformed
service.

4. Upon reemployment, a person has three
times the period of military service, but not
to exceed five years after reemployment,
within which to contribute the amount he or
she would have contributed to the pension
benefit plan if he or she had not been absent
for uniformed service. He or she is entitled
to accrued benefits of the pension plan that
are contingent on the making of, or are
derived from, employee contributions or
elective deferrals only to the extent the
person makes payment to the plan.

P. Federal Employees’ Retirement System
(FERS)

1. Federal employees enrolled in FERS
who are reemployed with the Government
are allowed to make up contributions to the
Thrift Savings Fund over a period specified
by the employee. However, the makeup
period may not be shorter than two times nor
longer than four times the period of absence
for uniformed service.

2. Employees covered by the FERS are
entitled to have contributions made to the
Thrift Savings Fund on their behalf by the
employing agency for their period of absence
in an amount equal to one percent of the
employee’s basic pay. If an employee covered
by FERS makes contributions, the employing
agency must make matching contributions on
the employee’s behalf.

3. The employee shall be credited with a
period of civilian service equal to the period
of uniformed service, and the employee may
elect, for certain purposes, to have his or her
separation treated as if it had never occurred.

4. This benefit applies to any employee
whose release from uniformed service,
discharge from hospitalization, or other
similar event make him or her eligible to seek
reemployment under 38 U.S.C. Chapter 43 on
or after August 2, 1990.

5. Additional information about Thrift
Saving Plan (TSP) benefits is available in TSP
Bulletins 95-13 and 95-20. A fact sheet is
included in TSP Bulletin 95-20 which
describes benefits and procedures for eligible
employees. Eligible employees should
contact their personnel office for information
and assistance.

Q. Civil Service Retirement System (CSRS)

1. Employees covered by CSRS may make
up contributions to the TSP, as in section P.1.
of this appendix. However, no employer
contributions are made to the TSP account of
CSRS employees.

2. This benefit applies to any employee
whose release from uniformed service,
discharge from hospitalization, or other
similar event makes him or her eligible to

seek reemployment under 38 U.S.C. Chapter
43 on or after August 2, 1990.

3. Additional information about TSP
benefits is available in TSP Bulletins 95-13
and 95-20. A fact sheet is included in TSP
Bulletin 95-20 which describes benefits and
procedures for eligible employees. Eligible
employees should contact their personnel
office for information and assistance.

R. Information and Assistance

Information and informal assistance
concerning civilian employment and
reemployment is available through the
National Committee for Employer Support of
the Guard and Reserve (NCESGR). NCESGR
representatives can be contacted by calling
1-800-336-4590.

S. Assistance in Asserting Claims

1. A person may file a complaint with the
Secretary of Labor if an employer, including
any Federal Executive Agency or OPM, has
failed or refused, or is about to fail or refuse,
to comply with employment or
reemployment rights and benefits. The
complaint must be in writing, and include
the name and address of the employer, and
a summary of the allegation(s).

2. The Secretary of Labor shall investigate
each complaint and, if it is determined that
the allegation(s) occurred, make reasonable
efforts to ensure compliance. If these efforts
are unsuccessful, the Secretary of Labor shall
notify the complainant of the results and
advise the complainant of his or her
entitlement to pursue enforcement.

3. The Secretary of Labor shall, upon
request, provide technical assistance to a
claimant and, when appropriate, to the
claimant’s employer.

T. Enforcement

1. State or Private Employers.

a. A person may request that the Secretary
of Labor refer a complaint to the Department
of Justice. If the Department of Justice is
reasonably satisfied that the person is
entitled to the rights or benefits sought, the
Department of Justice may appear on behalf
of, and act as attorney for, the complainant,
and commence an action for appropriate
relief, or the individual may commence an
action on his or her own behalf in the
appropriate Federal district court.

b. The district court hearing the complaint
can require the employer to:

(1) Comply with the law;

(2) Compensate the person for any loss of
wages or benefits suffered; and

(3) If the court determines that the
employer willfully failed to comply with the
law, pay the person an amount equal to the
amount of lost wages or benefits as liquidated
damages.

c. A person may file a private suit against
an employer without the Secretary of Labor’s
assistance if he or she:

(1) Has chosen not to seek the Secretary’s
assistance;

(2) Has chosen not to request that the
Secretary refer the complaint to the
Department of Justice; or

(3) Has refused the Department of Justice’s
representation of his or her complaint.

d. No fees or court costs shall be charged
or taxed against any person filing a claim.
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The court may award the person who
prevails reasonable attorney fees, expert
witness fees, and other litigation expenses.

2. Federal Government as the Employer.

a. The same general enforcement
procedures established for private employers
are applied to Federal Executive Agencies as
an employer; however, if unable to resolve
the complaint, the Secretary of Labor shall
refer the complaint to the Office of Special
Counsel, which shall represent the
individual in a hearing before the Merit
Systems Protection Board if reasonably
satisfied that the individual is entitled to the
rights and benefits sought. The claimant also
has the option of directly filing a complaint
with the Merit Systems Protection Board on
his or her own behalf.

b. A person who is adversely affected or
aggrieved by a final order or decision of the
Merit Systems Protection Board may petition
the United States Court of Appeals for the
Federal Circuit to review the final order or
decision.

3. Federal Intelligence Agency as the
Employer. An individual employed by a
Federal Intelligence Agency listed in
subparagraph I.1. of this appendix, may
submit a claim to the inspector general of the
agency.

Appendix B to Part 104—Sample Employer
Notification of Uniformed Service

This is to inform you that (insert applicant
or Service member’s name) must report for
military training or duty on (insert date). My
last period of work will be on (insert date),
which will allow me sufficient time to report
for military duty. | will be absent from my
position of civilian employment for
approximately (enter expected duration of
duty as specified on your orders, and include
the applicable period you have to return or
submit notification of your return to work)
while performing military training or duty
unless extended by competent military
authority or delayed by circumstances
beyond my control. | otherwise expect to
return to work on (insert date).

Signature and date

Employer acknowledgment and date
Dated: January 16, 1998.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-1583 Filed 1-22-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 270
RIN 0790-AG43

Compensation of Certain Former
Operatives Incarcerated by the
Democratic Republic of Vietnam

AGENCY: Office of Under Secretary of
Defense for Personnel and Readiness,
DoD.

ACTION: Final rule.

SUMMARY: This part implements section
657 of the National Defense
Authorization Act for Fiscal Year 1997,
which authorizes the Secretary of
Defense to make payments to persons
captured and incarcerated by the
Democratic Republic of Vietnam. This
part establishes policy and procedures
concerning the payments to these
persons.

EFFECTIVE DATE: This rule is effective
May 15, 1997.

FOR FURTHER INFORMATION CONTACT:
Alan Ridenour (703) 604—0821 or David
Pronchick (703) 693-1066, Directorate
of Compensation, Office of the Secretary
of Defense, 4000 Defense Pentagon,
Washington, D.C., 20301-4000.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, ‘“‘Regulatory
Planning and Review”

It has been determined that this is not
a significant rule as defined under
section 3(f)(1) through 3(f)(4) of
Executive Order 12866.

Public Law 96-354, “‘Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been determined that this rule
will not have a significant economic
impact on a substantial number of small
entities because it affects only a limited
number of Vietnamese Commandos who
were incarcerated in North Vietnam,
and as such, does not affect small
entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that this rule does
not impose reporting and recordkeeping
requirements under the Paperwork
Reduction Act of 1995. The reporting
and recordkeeping requirements are
exempt from this Act, as it directly
involves active litigation in which the
U.S. is a party. The specific exemption
from the Paperwork Reduction Act is
found in 5 CFR part 1320. The
information collection in this final rule
is exempt from OMB approval under
Sec. 1320.4(a)(2), “Controlling
Paperwork Burdens on the Public;
Regulatory Changes Reflecting
Recodification of the Paperwork
Reduction Act”.

Public Law 104-4, “Unfunded
Mandates Report Act of 1995 (UMRA)”

It has been determined that this rule
does not contain a federal mandate that
may result in expenditures of $100
million or more for state, local, and
tribal governments, in the aggregate, or
the private sector in any one year.

List of Subjects in 32 CFR Part 270

Military personnel, Payments,
Prisoners of war, Vietnam.

Accordingly, 32 CFR part 270 is
revised to read as follows:

PART 270—COMPENSATION OF
CERTAIN FORMER OPERATIVES
INCARCERATED BY THE
DEMOCRATIC REPUBLIC OF VIETNAM

Subpart A—General

Sec.

270.1 Purpose.
270.2 Definitions.
270.3 Effective date.

Subpart B—Commission

270.4 Membership.
270.5 Staff.

Subpart C—Standards and Verification of
Eligibility

270.6 Standards of eligibility.

270.7 Verification of eligibility.

Subpart D—Payment

270.8 Authorization of payment.

270.9 Amount of payment.

270.10 Time limitations.

270.11 Limitation on disbursements.

270.12 Payment in full satisfaction of all
claims against the United States.

270.13 No right to judicial review or legal
cause of action.

270.14 Limitation on attorneys fees.

270.15 Waiver of notary requirement.

Subpart E—Appeal Procedures

270.16 Notice of the Commission’s
determinations.

270.17 Procedures for filing petitions for
reconsideration.

270.18 Action on reconsideration.

Subpart F—Reports to Congress
270.19 Reports to Congress.

Appendix A to Part 270—Application for
Compensation of Viethamese Commandos

Authority: Sec. 657, Pub. L. 104-201, 110
Stat. 2422.

Subpart A—General

§270.1 Purpose.

The purpose of this part is to
implement section 657 of the National
Defense Authorization Act for Fiscal
Year 1997 (Pub. L. 104-201), which
authorizes the Secretary of Defense to
make payments to persons who
demonstrate to the satisfaction of the
Secretary of Defense that the persons
were captured and incarcerated by the
Democratic Republic of Vietnam as a
result of the participation by the persons
in certain operations conducted by the
Republic of Vietnam.

§270.2 Definitions.
(a) Applicant. A person applying for
payments under this part.
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(b) Child of an eligible person. A
recognized natural child, an adopted
child, or a stepchild who lived with the
eligible person in a regular parent-child
relationship.

(c) The Commission. The Commission
authorized to oversee payments to
certain persons captured and
incarcerated by the Democratic Republic
of Vietnam, established under this part.

(d) Eligible person. A person
determined by the Commission as
eligible for payment under subpart C of
this part.

(e) OPLAN 34A. The operation carried
out under the auspices of the
government of South Vietnam and the
U.S. Military Assistance Command
Vietnam, Studies and Observations
Group (MACV/SOG), starting in 1964,
which inserted commandos into North
Vietnam for the purpose of conducing
intelligence and other military
activities. OPLAN 34A also refers to
predecessor operations which were
precursors to OPLAN 34A operations.
OP 35 refers to the small military units
which were sent to conduct sabotage,
reconnaissance, exploitation and other
intelligence missions on or around the
borders of Vietnam and Laos.

(f) North Vietnam. The Democratic
Republic of Vietnam.

(g) OSD. The Office of the Secretary
of Defense.

(h) The Secretary. The Assistant
Secretary of Defense (Force Management
Policy).

(i) South Vietnam. The Republic of
Vietnam.

(j) Spouse of an eligible person.
Someone who was married to that
eligible person for at least 1 year
immediately before the death of the
eligible person.

(k) Required declaration. The
statements to be signed and notarized in
Appendix A to this part. All applicants
must sign Part C and either Part A or
Part B of Appendix A to this part.

§270.3 Effective date.
This part is effective on May 15, 1997.

Subpart B—Commission

§270.4 Membership.

The Secretary shall establish within
OSD a Commission that is composed of
the following voting members: one
representative from the Office of the
Under Secretary of Defense for
Personnel and Readiness, who shall be
the chairman of the Commission, one
representative from the Office of the
Under Secretary of Defense for Policy,
and one representative from each of the
military departments. Members of the
Commission may be either military or

civilian and all members must possess,
at a minimum, a Secret clearance.

§270.5 Staff.

(a) The Commission will have a
support staff, which will include staff
members sufficient to expeditiously and
efficiently process the applications for
payments under this part. All members
of the staff will possess, as a minimum,
a Top Secret clearance because of the
sensitive nature of the information that
may require review in determining
eligibility of claimants.

(b) The Secretary will ensure that the
Commission has all administrative
support, including space, office and
automated equipment and translation
services, needed for the efficient and
expeditious review and payment of
claims. The Secretary may task
appropriate Department of Defense
elements to provide such support, either
through assignment of personnel or the
hiring of independent contractors.

Subpart C—Standards and Verification
of Eligibility

§270.6 Standards of eligibility.

(a) A person is eligible for payments
under this part if such person:

(1) Was captured and incarcerated by
North Vietnam as a result of his
participation in operations conducted
under OPLAN 34A or its predecessor
operation; or

(2) Served as a Vietnamese operative
under OP 35, and was captured and
incarcerated by North Vietnamese forces
as a result of the participation by the
person in operations in Laos or along
the Lao-Vietnamese border pursuant to
OP 35, and

(i) Was captured and incarcerated by
the North Vietnamese, and remained in
captivity after 1973 (or died in captivity)
after participation in OP 35, and

(ii) Has not previously received
payment for the United States
Government after 1972 from the period
spent in captivity.

(b) In the case of a decedent who
would have been eligible for a payment
under this part if alive, payment will be
made to the survivors of the decedent in
the following order:

(1) To the surviving spouse of an
eligible person; or

(2) If there is no surviving spouse of
an eligible person, to the surviving
children of an eligible person, in equal
shares.

(c) A payment may not be made under
this part to, or with respect to, a person
who the Commission determines, based
on the available evidence, served in the
People’s Army of North Vietnam or
provided active assistance to the

Government of North Vietnam or forces
opposed to the Government of South
Vietnam or the United States during any
period from 1958 through 1975.

(d) The Commission will make
reasonable efforts to publicize the
availability of payments involved in this
procedure, using existing public affairs
channels.

§270.7 Verification of eligibility.

(a) All persons applying for payment
under this part shall first submit a
properly completed, signed and
notarized Application for Compensation
of Viethamese Commandos as set out in
Appendix A to this part, along will all
corroborating documents and
information required, to the
Commission on Compensation, Office of
the Secretary of Defense, 4000 Defense
Pentagon, Washington, D.C. 20301—
4000. Submission of an Application for
Compensation of Vietnamese
Commandos without properly signed
and notarized declarations will
automatically render the application
ineligible for consideration by the
Commission for payment. All applicants
must sign and have notarized the
declarations in Part C of the Application
for Compensation of Vietnamese
Commandos. In addition, all applicants
must sign and have notarized the
declaration in either Part A or Part B of
the Application for Compensation of
Vietnamese Commandos. If portions of
the Application for Compensation of
Vietnamese Commandos are not
completed, the Commission may draw
adverse inferences from the portions left
incomplete.

(b) Staff Functions in the Verification
of Eligibility Process. The Staff Director
shall:

(1) Establish a database for logging
and tracking Applications for
Compensation of Vietnamese
Commandos throughout the claims
process, including appellate actions and
final payment or denial of claims.

(2) Maintain a liaison with on-site
personnel at the National Archives
Center, College Park, Maryland, to
organize and translate finance records
for review.

(3) Upon receipt of each Application
for Compensation of Vietnamese
Commandos, research cases to verify
eligibility of claimant to include
reviewing and analyzing existing
records.

(4) Forward applications (including
support documentation) to other U.S.
Government agencies as required (e.g.,
CIA, INS) for review of their records, as
needed to acquire documentation that
may aid in determining the eligibility of
claimants to receive payments.
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(5) Present any information or
comments resulting from the research
and review of cases, plus any reasonably
available and probative information, to
the Commission with a recommendation
on the eligibility of applicants.

(6) If eligibility is favorably approved
by the Commission, forward written
requests to DFAS to effectuate
payments.

(7) Prepare notification letters, on
behalf of the Commission, for
forwarding to claimants notifying them
of the final determination concerning
approval or disapproval of their
applications.

(8) In coordination with the Army
Budget Office and OSD, determine
appropriate fund cite that will be used
for payments.

(9) Assist in the preparation of
required Reports to Congress.

(10) Determine administrative
budgetary support requirements and
submit funding request to OSD.

(112) Provide clerical and
administrative support to the
Commission.

(12) Create and maintain a system of
records to manage all information
generated by the processing of
Applications for Compensation of
Vietnamese Commandos under this part
and to create an administrative record of
actions by the Commission. All
information received or originated from
other Departments and agencies of the
U.S. government will be retained,
stored, and further disseminated only in
accordance with pertinent law (e.g., 5
U.S.C. section 552(FOIA) and 5 U.S.C.
section 552a (Privacy Act)) and
conditions set by those originating
Departments and agencies.

(c) Claims will be processed
expeditiously. Within 18 months of
actual receipt by the Commission of an
Application for Compensation of
Vietnamese Commandos, the
Commission will determine the
eligibility of the applicant. The standard
for finding eligibility is whether the
information reasonably available to the
Commission indicates that the applicant
is more likely than not to be eligible for
a payment under this part. The burden
of making a showing of eligibility shall
be on the applicant. Upon
determination of eligibility, the payment
should be promptly accomplished.

(d) Applicants may request to appear
in person before the Commission, which
will retain discretion whether to grant
such requests. The Commission may
request the personal appearance or
interview of any applicant as a
condition of further consideration of his
or her application if such appearance
would significantly aid the Commission

in its determination. All appearances
shall be at the expense of the applicant.

Subpart D—Payment

§270.8 Authorization of payment.

Subject to the availability of
appropriated funds, upon determination
by the Commission of the eligibility of
a person for payment, the Commission
will authorize the Defense Finance and
Accounting Service (DFAS) to make
payments out of the funds appropriated
for this purpose. Any payment
authorized to a person under a legal
disability, may, in the discretion of the
Commission, be paid for the use of the
person, to the natural or legal guardian,
committee, conservator, or curator, or, if
there is no such natural or legal
guardian, committee, conservator, or
curator, to any other person, including
the spouse or children of such person,
who the Commission determines is
charged with the care of the person. The
Commission will notify eligible persons
of the process for disbursements.

§270.9 Amount of payment.

The amount payable to, or with
respect to, an eligible person under this
part is $40,000. If an eligible person can
demonstrate to the satisfaction of the
Commission that confinement or
incarceration exceeded 20 years, the
Commission may authorize payment of
an additional $2,000 for each full year
in excess of 20 (and a proportionate
amount for a partial year), but the total
amount paid to, or with respect to, an
eligible person under this part may not
exceed $50,000.

§270.10 Time limitations.

To be eligible for payments under this
part, applicants must file Applications
for Compensation of Vietnamese
Commandos with the Commission
within 18 months of the effective date
of these regulations, May 15, 1997.

§270.11 Limitation on disbursements.

The Commission may, in its
discretion, direct that the actual
disbursement of a payment under this
part be made only to the person who is
authorized to receive the payment, and
only upon the appearance of that
person, in person, at any designated
Defense Finance Accounting Service
disbursement office in the United
States. Upon approval of the
Commission, payment may be made at
such other location or in such other
manner as the person authorized to
receive payment may request in writing.
In the case of an application authorized
for payment but not disbursed as a
result of the foregoing, the Secretary
will hold the funds in trust for the

person authorized to receive payment in
an interest bearing account until such
time as the person complies with the
conditions for disbursement set out in
this part.

§270.12 Payment in full satisfaction of all
claims against the United States.

The acceptance of payment by, or
with respect to, an eligible person under
this part shall constitute full satisfaction
of all claims by or on behalf of that
person against the United States arising
from the person’s participation in
operations under OPLAN 34A or OP35.

§270.13 No right to judicial review or legal
cause of action.

Subject to subpart E of this part, all
determinations by the Commission
pursuant to this part are final and
conclusive, notwithstanding any other
regulation. Applicants under this part
have no right to judicial review, and
such review is specifically precluded.
This part does not create or
acknowledge any legal right or
obligation whatsoever.

§270.14 Limitation on attorneys fees.

Notwithstanding any contract or
agreement, the representative of a
person authorized to receive payment
under this part may not receive, for
services rendered in connection with
the claim of, or with respect to, a person
under this part, more than 10 percent of
a payment made under this part on such
claim.

§270.15 Waiver of notary requirement.

In exceptional circumstances (e.g.,
overseas claimant) the requirement for
notarizations may be waived at the
discretion of the Commission.

Subpart E—Appeal Procedures

§270.16 Notice of the Commission’s
determinations.

Applicants whose claims for payment
are denied in whole or in part by the
Commission will be notified in writing
of the determination. Applicants may
petition the Assistant Secretary of
Defense, Force Management Policy (or
his designee) for a reconsideration of the
Commission’s determinations, and may
submit any documentation in support of
such petitions.

§270.17 Procedures for filing petitions for
reconsideration.

A request for reconsideration must be
made to the Secretary, care of the Staff
Director of the Commission at the
address of the Commission set out in
§270.7, within 45 days of receipt of the
notice from the Commission of
ineligibility. The Commission may
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waive that time limit for good cause
shown.

§270.18 Action on reconsideration.

(a) The Assistant Secretary of Defense,
Force Management Policy (or his
designee) will:

(1) Review the Commission’s
administrative record of the original
determination.

(2) Review additional information or
documentation submitted by the
applicant to support his or her petition
for reconsideration.

(3) Determine whether the decision of
the Commission should be affirmed,
modified, or reversed.

(b) When there is a decision affirming
the Commission’s determinations, the
Staff Director will notify the applicant
in writing and include a statement of
the reason for the affirmance.

(c) A decision of affirmance shall
constitute the final action of the
Department of Defense. The Secretary
(or his designee) may decline to
consider any subsequent petitions for
reconsideration.

(d) When there is a decision
modifying or reversing the
Commission’s determination, the
notification should be immediately
made to the Staff Director so as to
implement the final action.

Subpart F—Reports to Congress

§270.19 Reports to Congress.

Not later than September 23, 1998, the
Commission will prepare and the
Secretary will submit to Congress a
report on the payment of claims under
this part. Subsequent to that initial
report, the Commission will prepare and
the Secretary will submit to Congress
annual reports on the status of payment
of claims.

Appendix A to Part 270—Application for
Compensation of Vietnamese Commandos

All persons applying for payment shall
submit a properly completed, signed and
notarized Application for Compensation of
Viethamese Commandos, along with
corroborating documents and information, to:
Commission on Compensation, Office of the
Secretary of Defense, 4000 Defense Pentagon,
Washington, D.C. 20301-4000.

All applicants must sign and have
notarized the declaration in Part C of the
application. In addition, all applicants must
sign and have notarized the declaration in
either Part A or Part B of the application (as
applicable).

Applicants must file applications within
18 months of the effective date of this part
(15 May 1997): that is, not later than 15
November 1998.

Privacy Act Statement:

Authority: National Defense Authorization
Act for Fiscal Year 1997, Public Law 104—
201, Section 657.

Principal Purpose: To evaluate
applications for cash payments for those
individuals, or their surviving spouse or
children, who were captured and
incarcerated by North Vietnam as a result of
participating in specified joint United States-
South Vietnamese operations.

Routine Uses: To the Immigration and
Naturalization Service and the Central
Intelligence Agency for purposes of verifying
information relating to the claimant’s
eligibility for payment. To the Department of
Justice for purposes of representing the
Department of Defense in Au Dong Quy, et
al./Lost Commandos v. The United States.

Disclosure: Voluntary. However, if portions
are not completed the Commission may draw
adverse inferences from the incomplete
portions.

Social Security Number: Providing a social
security number is voluntary. If one is not
provided, the application for payment will
still be processed.

This application shall be executed by the
person applying for eligibility, or his
surviving spouse or children, or designated
representatives of such persons.

Part A—Complete the following
information on the person whose status as a
former operative is the basis for applying for
payment:

(1) Current legal name or legal name at death:

(a) Aliases:
(b) Former, or other legal names used:

(2) Current address or last address prior to
death:

(3) Mailing address for compensation check
in the event compensation is approved
(may be different from commando’s
current/last address):

(4) Telephone Number(s):
(5) Identification Numbers:
(a) U.S. Social Security Number (optional):

(b) U.S. Immigration & Naturalization
Service (INS) Number:

(c) Vietnamese Identification Card Number:

(6) Date of Birth:
(7) Place of Birth:
(8) Distinguishing marks (e.g., scars):

(9) Family Identification:
(a) Parents:
Father:
Mother:
(b) Spouse:
(c) Children:

(d) Brothers:
(e) Sisters:
(f) Others:

(10) Team name:

(11) Team role/duties (e.g., team leader,
radioman):

(12) Place of insertion:

(13) Method of insertion (e.g., parachute,
boat):

(14) Date of insertion:
(15) Date and place of capture:

(16) Detailed Record of confinement:
First Prison Name:
Date Arrived:
Next Prison Name:
Date Transferred:
Next Prison Name:
Date Transferred:
Next Prison Name:
Date Transferred:
Next Prison Name:
Date Transferred:
Next Prison Name:
Date Transferred:
Next Prison Name:
Date Transferred:
Date of Final Release from Confinement:

Name of Prison/Camp/Location of Final
Release:

(17) Name, address, and telephone number of
counsel or attorney (if any):

(18) Required Declaration only for
commandos filing on their own behalf
(complete the applicable declaration,
34A or 35—not both):

For OPLAN 34A or Predecessor Operations
(Missions Into North Vietnam)

| served pursuant to OPLAN 34A or its
predecessor operation and was captured and
imprisoned by North Vietnam as a result of
those activities. | did not serve in the
People’s Army of Vietnam or provide active
assistance to the Government of the
Democratic Republic of Vietnam (North
Vietnam). | did not serve in or provide active
assistance to forces opposed to the
Government of the Republic of Vietnam
(South Vietnam) or forces opposed to the
United States during the period from 1958
through 1975. | declare under penalty of
perjury under the laws of the United States
of America that the foregoing is true and
correct.

Signature:

Date:
Sworn to and subscribed before me on

(Date)
Notary Public:

Date:
My commission expires on

(Date)
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For OP 35 Operations (Missions Into Laos or
Along the Viet-Lao Border)

| served as a Vietnamese operative
pursuant to OP 35, and was captured and
imprisoned by North Vietnam as a result of
my participation in operations in Laos or
along the Lao-Vietnamese border under the
direction of OP 35. | did not serve in the
People’s Army of Vietnam or provide active
assistance to the Government of the
Democratic Republic of Vietnam (North
Vietnam). | did not serve in or provide active
assistance to forces opposed to the
Government of the Republic of Vietnam
(South Vietnam) or forces opposed to the
United States during the period from 1958
through 1975. | have not previously received
payment from the United States Government
as compensation for the period of captivity.
| remained in captivity after 1973. | declare
under penalty of perjury under the laws of
the United States of America that the
foregoing is true and correct.

Signature:

Date:

Sworn to and subscribed before me on

(Date)
Notary Public:

Date:

My commission expires on

(Date)

Part B—In addition to PART A, above, any
applicant who is a surviving spouse or child
of a deceased commando must complete Part
B, below, with information on themselves.
(1) Current Legal name:

(a) Aliases:

(b) Former, or other names used:

(2) Current Address:

(3) Telephone Number(s):
(4) Identification Numbers:
(a) U.S. Social Security Number (optional):

(b) U.S. Immigration and Naturalization
Service (INS) Number:

(c) Vietnamese Identification Card Number:

(5) Date of birth:

(6) Place of birth:

(7) Relationship to deceased person:
(8) Date and place of marriage (if surviving
spouse):

(9) If you are a surviving child and there is
no surviving spouse, list the names and
addresses of all other children of the
deceased person, including all
recognized natural children, step-
children who lived with the deceased
person, and adopted children. Provide
the date of death for any who are
deceased.

(10) Name, address, and telephone number of
counsel/attorney (if any):

(11) Required Declaration (Note: If
Commando is deceased, applicant must
sign one of the two following
declarations here and Part C, below):

For Surviving Spouse or Child of Deceased
Commando (OPLAN 34A or Predecessor
Operations-Missions Into North Vietnam)

To the best of my information, knowledge,
and belief, my deceased family member
served pursuant to OPLAN 34A or its
predecessor operation and was captured and
imprisoned by North Vietnam as a result of
those activities. He did not serve in the
People’s Army of Vietnam or provide active
assistance to the Government of the
Democratic Republic of Vietnam (North
Vietnam). He did not serve in or provide
active assistance to forces opposed to the
Government of the Republic of Vietnam
(South Vietnam) or forces opposed to the
United States during the period from 1958
through 1975. | declare under penalty of
perjury under the laws of the United States
of America that the foregoing is true and
correct.

Signature:

Date:

Sworn to and subscribed before me on

(Date)
Notary Public:

Date:

My commission expires on

(Date)

For Surviving Spouse or Child of Deceased
Commando (OP 35 Units-Missions Into Laos
or Along the Viet-Lao Border)

To the best of my information, knowledge,
and belief, my deceased family member
served as a Vietnamese operative pursuant to
OP 35, and was captured and imprisoned by
North Vietnam as a result of his participation
in operations in Laos or along the Lao-
Vietnamese border under the direction of OP
35. He did not serve in the People’s Army of
Vietnam or provide active assistance to the
Government of the Democratic Republic of
Vietnam (North Vietnam). He did not serve
in or provide active assistance to forces
opposed to the Government of the Republic
of Vietnam (South Vietnam) or forces
opposed to the United States during the
period from 1958 through 1975. He did not
previously receive payment from the United
States Government as compensation for the
period of captivity. He remained in captivity
after 1973. | declare under penalty of perjury
under the laws of the United States of
America that the foregoing is true and
correct.

Signature:

Date:

Sworn to and subscribed before me on

(Date)
Notary Public:

Date:

My commission expires on

(Date)

Part C—Required Documents:

All documents submitted in support of an
application for payment should be originals
when possible, or copies of the originals
certified by the official custodian of the
documents. If certified copies cannot be
obtained, uncertified copies should be
submitted. If uncertified copies cannot be
obtained, submit sworn affidavits from two
or more persons who have personal
knowledge of the information sought.

For the Commando/Operative (Person
Described in Part A, Above)

(1) Identification. A document with his
current legal name and address (or legal
name and address at death if deceased).

(2) Two or more sworn affidavits from
individuals having personal knowledge of
the person’s identity (these should be
submitted in addition to the document with
current name and address).

(3) One document of date of birth. A birth
certificate, or if unavailable, other proof of
birth (e.g., passport).

(4) One document of name change, if the
person’s current legal name is not the same
as when he was sent on the OPLAN 34A or
OP 35 missions.

(5) One document of evidence of
guardianship. This is only required if you are
executing this document as the guardian of
the person identified in PART A. If you are
a legally-appointed guardian, submit a
certificate executed by the proper official of
the court appointment. If you are not such a
legally-appointed guardian, submit an
affidavit describing your relationship to the
person and the extent to which you are
responsible for the care of the person, or your
position as an officer of the institution in
which the person is institutionalized.

(6) One document of evidence of
imprisonment. This should be a document
issued by the government of North Vietnam
showing the dates of the person’s
imprisonment.

(7) Any documents of evidence of
participation in covered operations. These
documents should be contracts, orders, or
other operational documentation
corroborating participation in clandestine
operations under OPLAN 34A (or its
predecessor) or OP 35.

For a Spouse or Surviving Child of a
Deceased Person Described in Part A, Above

In addition to documents (1) through (7)
above concerning the deceased person
described in PART A, submit the following:

(8) One of the following documents as
evidence of the Commando’s death:

(a) A certified copy of extract from the
public records of death, coroner’s report of
death, or verdict of a coroner’s jury;

(b) A certificate by the custodian of the
public record of death;

(c) A statement of the funeral director or
attending physician or intern of the
institution where death occurred;
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(d) A certified copy, or extract from an
official report or finding of death made by an
agency or department of the United States
government; or

(e) If death occurred outside the United
States, an official report of death by a United
States Consul or other employee of the State
Department, or a copy of public record of
death in the foreign country.

(f) If you cannot obtain any of the above
evidence of the commando/operative’s death,
you must submit other convincing evidence,
such as signed sworn statements of two or
more persons with personal knowledge of the
death, giving the place, date, and cause of
death.

(9) If you are submitting an application as
a surviving spouse, submit another document
of the same type as evidence of the
Commando’s spouse’s death.

For the Spouse of a Deceased Person
Described in Part A Above

In addition to documents described in
PART C items (1) through (8), above, each
surviving spouse should submit the
following:

(9) One of the following documents as
evidence of your marriage to the deceased
person:

(a) A copy of the public records of
marriage, certified or attested, or an abstract
of the public records, containing sufficient
information to identify the parties, the date
and place of marriage, and the number of
prior marriages by either party if shown on
the official record, issued by the officer
having custody of the record or other public
official authorized to certify the record, or a
certified copy of the religious record of
marriage;

(b) An official report from a public agency
as to a marriage which occurred while the
deceased person was employed by such
agency;

(c) An affidavit of the clergyman or
magistrate who officiated;

(d) The certified copy of a certificate of
marriage attested to by the custodian of the
records;

(e) The affidavits of two or more
eyewitnesses to the ceremony; or

(f) In jurisdictions where “common law”
marriages are recognized, an affidavit by the
surviving spouse setting forth all of the facts
and circumstances concerning the alleged
marriage, such as the agreement between the
parties at the beginning of their cohabitation,
places and dates of residences, and whether
children were born as the result of the
relationship. This evidence should be
supplemented by affidavits from two or more
persons who know as the result of personal
observation the reputed relationship which
existed between the parties to the alleged
marriage, including the period of
cohabitation, places of residences, whether
the parties held themselves out as husband
and wife and whether they were generally
accepted as such in the communities in
which they lived.

(9) If you cannot obtain any of the above
evidence of your marriage, you must submit
any other evidence that would reasonably
support a belief that a valid marriage actually
existed.

(10) In addition, submit the following
documents about ourself:

(a) Identification. A document with your
current legal name and address plus two or
more sworn affidavits from individuals
having personal knowledge of your identity
(these should be submitted in addition to the
document with current name and address).

(b) One document of date of birth. A birth
certificate, or if unavailable, other proof of
birth (e.g. passport).

(c) One document of name change. If your
current legal name is the same as that during
the marriage, this section does not apply.
Spouses whose current legal name is
different than that used when married should
submit a document or affidavits to
corroborate the name change.

(d) One document of evidence of
guardianship. If you are executing this
document as the guardian of the spouse, you
must submit evidence of your authority. If
you are a legally-appointed guardian, submit
a certificate executed by the proper official of
the court appointment. If you are not such a
legally-appointed guardian, submit an
affidavit describing your relationship to the
spouse and the extent to which you are
responsible for the care of the spouse or your
position as an officer of the institution in
which the spouse is institutionalized.

For the Surviving Children

In addition to documents described in
PART C items (1) through (8), above, each
surviving child should submit the following:

(11) One document as evidence of your
relationship to your parent (the deceased
person described in PART A, above), as
follows:

If A Natural Child:

(a) Birth certificate showing that the
deceased person was your parent.

(b) If the birth certificate does not show the
deceased person as your parent, a certified
copy of:

(i) An acknowledgment in writing signed
by the deceased person;

(ii) A judicial decree ordering the deceased
person to contribute to your support;

(iii) The public record of birth or a
religious record showing that the deceased
person was named as your parent;

(iv) Affidavit of a person who knows that
the deceased person accepted you as his
child; or

(v) Public records, such as records of
school or welfare agencies, which show that
with the deceased person’s knowledge, the
deceased individual was named as your
parent.

If An Adopted Child:

An adopted child must submit a certified
copy of the decree of adoption.

If a Step-Child:

Submit all three of the following
documents as evidence of the step-child
relationship:

(a) One document as evidence of birth to
the spouse of the deceased person, or other
evidence that reasonably supports the
existence of a parent-child relationship
between you and the spouse of the deceased
person;

(b) One document as evidence that you
were either living with or in a parent-child

relationship with the deceased person at the
time of his death; and

(c) One document as evidence of the
marriage of the deceased person and the
spouse, such as a certified copy of the record
of marriage, or an abstract of the public
records containing sufficient information to
identify the parties and the date and place of
marriage issued by the officer having custody
of the record, or a certified copy of a religious
record of marriage.

(12) In addition, submit the following
documents about yourself:

(a) Identification. A document with your
current legal name and address plus two or
more sworn affidavits from individuals
having personal knowledge of your identify
(these should be submitted in addition to the
document with current name and address).

(b) One document of date of birth. A Birth
certificate, or if unavailable, other proof of
birth (e.g., passport).

(c) One document of name change. If your
current legal name is the same as that shown
on documents attesting to your birth, this
section does not apply. Persons whose
current legal name is different than that used
on such documents should submit a
document or affidavit to corroborate the
name change.

(d) One document of evidence of
guardianship. If you are executing this
document as the guardian of the person
identified as a surviving child of a deceased
person, you must submit evidence of your
authority. If you are a legally-appointed
guardian, submit a certificate executed by the
proper official of the court appointment. If
you are not such a legally-appointed
guardian, submit an affidavit describing your
relationship to the child and the extent to
which you are responsible for the care of the
child, or your position as an officer of the
institution in which the child is
institutionalized.

Read the following statement carefully
before signing this document. A false
statement may be grounds for punishment by
fine or imprisonment or both. This sworn
declaration must accompany all documents
submitted to the Commission, whether with
or separate from the application.

For All Applicants

| declare under penalty of perjury under
the laws of the United States of America that
the foregoing documents provided in Part C
are true and correct.

Signature:

Date:

Sowrn to and subscribed before me on

(Date)
Notary Public:

Date:

My commission expires on

(Date)
Dated: January 16, 1998.
Patricial L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-1534 Filed 1-22-98; 8:45 am]
BILLING CODE 5000-04-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 971015246-7293-02; I.D.
010798C]

Fisheries of the Northeastern United
States; Summer Flounder and Scup
Fisheries; Adjustments to the 1998
Quotas; Commercial Summer Period
Scup Quota Harvested for
Massachusetts

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment,
notice of commercial quota harvest.

SUMMARY: NMFS issues this notification
announcing preliminary adjustments to
the 1998 summer flounder commercial
state quotas and the 1998 scup Summer
period state quotas. This action
complies with regulations that
implement the Fishery Management
Plan for the Summer Flounder, Scup,
and Black Sea Bass Fisheries (FMP),
which require that landings in excess of
a state’s annual summer flounder
commercial quota and Summer period
scup commercial quota be deducted
from a state’s respective quota the
following year. The public is advised

that preliminary quota adjustments have
been made and is informed of the
revised quotas for the affected states.
DATES: January 16, 1998, through
December 31, 1998.

FOR FURTHER INFORMATION CONTACT:
Regina L. Spallone, Fishery Policy
Analyst, 508—-281-9221.

SUPPLEMENTARY INFORMATION:
Summer Flounder

Regulations implementing summer
flounder management measures are
found at 50 CFR part 648, subparts A
and G. The regulations require annual
specification of a commercial quota that
is apportioned among the Atlantic
coastal states from North Carolina
through Maine. The process to set the
annual commercial quota and the
percent allocated to each state is
described in §648.100. The final
specifications for the 1998 summer
flounder fishery, adopted to ensure
achievement of a fishing mortality rate
(F) of 0.24 for 1998, set a commercial
quota equal to 11,105,636 Ib (5.0 million
kg) (62 FR 66304, December 18, 1997).

Section 648.100(d)(2) provides that all
landings for sale in a state shall be
applied against that state’s annual
commercial quota. Any landings in
excess of the state’s quota must be
deducted from that state’s annual quota
for the following year. NMFS published
final specifications and noted that
associated adjustments to states’ 1998

quotas as a result of 1997 overages
would be made. These data are
presented as preliminary because some
states remained open to 1997 summer
flounder landings when these data were
assembled by NMFS for the purposes of
this notice. Since it is likely that
additional data will be received from
the states that would alter the figures,
including late landings reported from
either federally permitted dealers or
state statistical agencies in a state that

is currently closed to landings, an
additional adjustment will be necessary.

The final quota figures reflect the
approval of a commercial summer
flounder quota transfer of 24,118 Ib
(10,940 kg) from New Jersey to
Connecticut. The notification of
approval of that transfer was filed with
the Federal Register prior to the end of
the 1997 quota year and was published
on January 6, 1998 (63 FR 444).

Based on dealer reports and other
available information, NMFS has
determined that the States of Maine,
Massachusetts, New York, Delaware,
Maryland, and North Carolina exceeded
their 1997 quotas. The remaining States
of Rhode Island, Connecticut, New
Jersey, and Virginia did not exceed their
1997 quotas. The final preliminary 1997
landings and resulting overages for all
states are given in Table 1. The resulting
adjusted 1998 commercial quota for
each state is given in Table 2.

TABLE 1.—PRELIMINARY 1997 SUMMER FLOUNDER COMMERCIAL LANDINGS, AND RESULTING OVERAGES BY STATE, FOR
LANDINGS REPORTED THROUGH DECEMBER 27, 1997

S 1997 Quota Preliminary 1997 landings 1997 state overages
tate

Lb (Kg)* Lb (Kg) Lb (Kg)

2,342 1,062 2,835 1,286 493 224

51 23 | i | i | e |

709,229 321,701 745,105 337,974 35,876 16,273

1,596,443 724,134 1,584,641 4 3 R A SR

246,924 112,003 246,924 2K 010 < O U R

754,343 342,164 814,027 369,236 59,684 27,072

1,323,474 600,318 1,316,837 597,307 | oo | e

2(5,662) (2,568) 4,393 1,993 10,055 4,561

188,254 85,391 203,961 92,515 15,707 7,125

2,294,793 1,040,901 2,253,809 1,022,311 | i | e

1,273,605 577,698 1,455,212 660,073 181,607 82,376

TOtAl3 e 8,383,796 3,802,826 8,627,744 3,913,479 303,422 137,630

1Kilograms, converted from pounds, may not necessarily add due to rounding.

2 parentheses indicate a negative number.

3The total 1997 state overages reflect the sum of the individual state overages, and not the overage of the entire year’s quota.

TABLE 2.—PRELIMINARY ADJUSTED FINAL 1998 SUMMER FLOUNDER QUOTAS

Final 1998 quotat Preliminary adjusted
State 1998 quota
2
Lb (Kg) Lb (Kg)?
LSOO PP P PO PPPPPPPPPTPPN 5,284 2,397 4,791 2,173
N PSP PPRPRN 51 23 51 23




Federal Register / Vol. 63, No. 15 / Friday, January 23, 1998 / Rules and Regulations

3479

TABLE 2.—PRELIMINARY ADJUSTED FINAL 1998 SUMMER FLOUNDER QUOTAS—Continued

Final 1998 quotat Preliminary adjusted
State 1998 quota
2

Lb (Kg) Lb (Kg)?
757,841 343,751 721,965 327,478
1,742,583 790,422 1,742,583 790,422
250,791 113,757 250,791 113,757
849,680 385,408 789,996 358,336
1,858,363 842,939 1,858,363 842,939
3(3,685) (1,671) (13,740) (6,232)
226,570 102,770 210,863 95,646
2,368,569 1,074,365 2,368,569 1,074,365
3,049,589 1,383,270 2,867,982 1,300,895
1] - | USSP RPPT 11,105,636 5,037,432 10,802,214 4,899,802

1 As published on December 18, 1997 (62 FR 66304).
2Kilograms, converted from pounds, may not necessarily add due to rounding.

3 Parentheses indicate a negative number.

Scup

Regulations implementing scup
management measures are found at 50
CFR part 648, subparts A and H. The
regulations require annual specification
of a commercial quota that is allocated
into three periods: Winter I, Summer,
and Winter Il. During Winter | and
Winter Il periods, the commercial quota
is distributed to the coastal states from
Maine through North Carolina on a
coastwide basis. During the Summer
period, the commercial quota is
apportioned among the Atlantic coastal
states from Maine through North
Carolina. The process to set the annual
commercial quota and the percent
allocated to each state during the
Summer period is described in
§648.120. The final specifications for
the 1998 scup fishery, adopted to ensure

achievement in 1998 of a target
exploitation rate of 47 percent, the rate
associate with F=0.72, set a commercial
guota equal to 4,572,000 Ib (2.07 million
kg) and a Summer period allocation
equal to 1,780,794 Ib (0.81 million kg)
(62 FR 66304, December 18, 1997).

Section 648.120(d)(4) provides that all
landings for sale in a state shall be
applied against that state’s annual
commercial quota. Section 648.120(d)(6)
provides that any overages of the
commercial quota landed in any state
during the Summer period will be
deducted from that state’s Summer
period quota for the following year.
NMFS published final specifications
and noted that associated adjustments to
states’ 1998 Summer period quotas as a
result of 1997 overages would be made.
If additional data are received from any

state that would alter the figures,
including late landings reported from
either federally permitted dealers or
state statistical agencies, an additional
adjustment will be necessary.

Based on dealer reports and on other
available information, NMFS has
determined that the Commonwealth of
Massachusetts and the State of North
Carolina have exceeded their 1997
Summer period quotas for scup. The
remaining States of Maine, Rhode
Island, Connecticut, New York, New
Jersey, Delaware, Maryland, and
Virginia did not exceed their 1997
Summer period quotas. The final
preliminary 1997 landings and resulting
state overages are given in Table 3. The
resulting adjusted 1998 commercial
Summer period quota for each state is
given in Table 4.

TABLE 3.—PRELIMINARY 1997 SUMMER PERIOD COMMERCIAL LANDINGS AND RESULTING OVERAGES BY STATE FOR SCUP

State

1997 summer period quota

Preliminary 1997 summer

1997 summer overage

landings
Lb (Kg)* Lb (Kg) Lb (Kg)

362,029 164,214 1,428,183 647,813
1,415,425 642,026 398,880 180,929
79,431 36,029 40,858 18,533
398,527 180,769 221,320 100,389
73,453 33,318 2,056 933
301 137 162 73

4,157 1,886 148 67 |t | e,

628 285 888 403 260 118

2,336,999 1,060,045 2,092,495 949,140 1,066,414 483,717

1Kilograms, converted from pounds, may not necessarily add due to rounding.
2The total 1997 state overages reflect the sum of the individual state overages, and not the overage of the entire period’s quota.
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TABLE 4.—PRELIMINARY ADJUSTED FINAL 1998 SUMMER PERIOD ScUP QUOTAS

Final 1998 summer quotas | Preliminary adjusted 1998
State summer quotas
1
Lb (Kg) Lb (Kg)

2,322 1,053 2,322 1,053
O O
275,866 125,131 2(790,288) (358,469)

1,078,554 489,224 1,078,554 489,224

60,526 27,454 60,526 27,454

303,678 137,746 303,678 137,746

55,972 25,388 55,972 25,388
............. 229 104 229 104

3,167 1,437 3,167 1,437

479 217 219 99

LI ] = L PR UPSRPPIN 1,780,794 807,755 714,380 324,037

1Kilograms, converted from pounds, may not necessarily add due to rounding.

2 parentheses indicate a negative number.

Section 648.121(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor the
Summer period state commercial quotas
and determine the date when a state’s
commercial quota is harvested. NMFS is
required to publish notification in the
Federal Register advising a state and
notifying vessel and dealer permit
holders that, effective upon a specific
date, a state’s Summer period
commercial quota has been harvested
and that no Summer period commercial
guota is available for landing scup for
the remainder of the period.

Since this adjustment reduces the
1998 Massachusetts Summer period
commercial quota allocation from
275,866 Ib (125,131 kg) to —790,288 Ib
(—358,469 kg), this notification also
serves to announce that the Summer
period quota available to Massachusetts
has been harvested and that no

commercial quota is available for
landings during the 1998 Summer
period.

The regulations at § 648.4(b) provide
that Federal scup commercial permit
holders agree as a condition of the
permit not to land scup in any state that
the Regional Administrator has
determined no longer has commercial
quota available. Therefore, effective
0001 hours May 1, 1998, until 2400
hours October 31, 1998, landings of
scup in Massachusetts by vessels
holding Federal commercial scup
fisheries permits are prohibited, unless
additional quota becomes available
through a transfer and is announced in
the Federal Register. Federally
permitted dealers are also advised that
they may not purchase scup from
federally permitted scup vessels that
land in Massachusetts for the Summer
period, or until additional quota

becomes available through a transfer. If
Massachusetts fails to obtain this quota
transfer, it is probable that the scup
fishery in the Commonwealth will
remain closed for additional Summer
periods beyond 1998. The fishery may
remain closed until its allocated quota
is sufficient to allow the fishery to
reopen.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 15, 1998.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-1545 Filed 1-16-98; 3:41 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Office of Procurement and Property
Management

7 CFR Part 3200
RIN 0500-AA00

Uniform Procedures for the
Acquisition and Transfer of Excess
Personal Property

AGENCY: Office of Procurement and
Property Management, USDA.

ACTION: Notice of proposed rule making.

SUMMARY: The proposed rulemaking sets
forth uniform procedures for the
acquisition and transfer of excess
personal property to the 1890 Land
Grant Institutions (including Tuskegee
University), the 1994 Land Grant
Institutions and the Hispanic-Serving
Institutions in support of research,
educational, technical, and scientific
activities or for related programs as
authorized by section 923 of the Federal
Agriculture Improvement and Reform
Act (FAIR) of 1996 (Pub. L. No. 104—
127), 7 U.S.C. 2206a.

DATES: Comments are due by February
23, 1998.

ADDRESSES: Send your comments to
Linda W. Oliphant, U.S. Department of
Agriculture, Office of Procurement and
Property Management (OPPM), Property
Management Division, (PMD), Room
1520 South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Denise R. Hayes or Linda W. Oliphant,
U.S. Department of Agriculture, Office
of Procurement and Property
Management, Property Management
Division, Room 1520 South Building,
1400 Independence Avenue, SW.,
Washington, DC 20250, (202) 720-3141.
SUPPLEMENTARY INFORMATION: Section
923 of the FAIR Act, 7 U.S.C. 22064,
authorizes the Secretary of Agriculture
to convey title to excess personal
property, with or without monetary
compensation to the 1994 Institutions

(as defined in section 532 of the Equity
in Educational Land-Grant Status Act of
1994, 7 U.S.C. 301 note); to any
Hispanic-Serving Institution (as defined
in section 316(b)) of the Higher
Education Act of 1965, 20 U.S.C.
1059¢(b); and to any college or
university eligible to receive funds
under the Act of August 30, 1890, 7
U.S.C. 321 et seq., including Tuskegee
University. Pursuant to the authority
provided in section 923 USDA proposes
to add part 3200 to title 7 of Code of
Federal Regulations to establish uniform
procedures for the acquisition and
transfer of excess personal property to
the designated institutions. This
document includes not only the
Department of Agriculture (USDA)
procedures to implement 7 U.S.C.
2206a, but draws upon the General
Services Administration (GSA)
regulations concerning the disposal of
excess personal property.

Paperwork Reduction

The information collection and
recordkeeping requirements to
implement these procedures have been
cleared by the Office of Management
and Budget (OMB), under 0505-0019, in
accordance with the Paperwork
Reduction Act, 44 U.S.C. 3500 et seq.

Classification

This proposed rule was reviewed
under Executive Order 12866, and it has
been determined that it is not a
significant regulatory action because it
will not have an annual effect on the
economy of $100 million or more or
adversely and materially affect a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, Local,
or Tribal governments or communities.
This proposed rule will not create any
serious inconsistencies or otherwise
interfere with any actions taken or
planned by another agency. It will not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof.

Regulatory Flexibility

The Department of Agriculture
certifies that this proposed rule will not
have a significant impact on a
substantial number of small entities as
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq.

Executive Order 12988

The proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The proposed rule meets
the applicable standards in section 3 of
Executive Order 12988.

List of Subjects in 7 CFR Part 3200

Excess government property,
Government property, Government
property management.

For the reasons set forth in the
preamble, the Department of Agriculture
proposes to establish chapter XXXII in
title 7 of the Code of Federal
Regulations to read as follows:

CHAPTER 32—OFFICE OF PROCUREMENT
AND PROPERTY MANAGEMENT,
DEPARTMENT OF AGRICULTURE

Part 3200 Department of Agriculture
guidelines for the acquisition and transfer
of excess personal property

3201—3299 [Reserved]

PART 3200—DEPARTMENT OF
AGRICULTURE GUIDELINES FOR THE
ACQUISITION AND TRANSFER OF
EXCESS PERSONAL PROPERTY

Sec.
3200.1
3200.2
3200.3
3200.4
3200.5
3200.6
3200.7
3200.8 Costs.

3200.9 Accountability and recordkeeping.
3200.10 Disposal.

3200.11 Liabilities and losses.

Authority: 5 U.S.C. 301; 7 U.S.C. 2206a.

Purpose.
Eligibility.
Definitions.
Procedures.
Dollar limitation.
Restrictions.
Title.

§3200.1 Purpose.

This part sets forth the procedures to
be utilized by USDA, Office of
Procurement and Property Management
(OPPM) in the acquisition and transfer
of excess property to the 1890 Land
Grant Institutions (including Tuskegee
University), 1994 Land Grant
Institutions, and the Hispanic-Serving
Institutions in support of research,
educational, technical, and scientific
activities or for related programs as
authorized by 7 U.S.C. 2206a. Title to
the personal property shall pass to the
institution.

§3200.2 Eligibility.

Institutions that are eligible to receive
Federal excess personal property
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pursuant to the provision of this part are
the 1890 Land Grant Institutions
(including Tuskegee University), 1994
Land Grant Institutions, and the
Hispanic-Serving Institutions
conducting research, educational,
technical, and scientific activities or
related programs.

§3200.3 Definitions.

(a) 1890 Land grant institutions—any
college or university eligible to receive
funds under the Act of August 30, 1890
(7 U.S.C. 321 et.seq.), including
Tuskegee University.

(b) 1994 Land grant institutions—any
of the tribal colleges or universities as
defined in Section 532 of the Equity in
Educational Land-Grant Status Act of
1994.

(c) Hispanic-serving institutions—
institutions of higher education as
defined in section 316(b) of the Higher
Education Act of 1965 (20 U.S.C. 1059c¢
(b)).

(d) Property management officer—is
an authorized Department of
Agriculture or institution official
responsible for property management.

(e) Screener—is an individual
designated by an eligible institution and
authorized by the General Services
Administration (GSA) to visit property
sites for the purpose of inspecting
personal property intended for use by
the institution.

(f) Excess personal property—is any
personal property under the control of
a Federal agency that is no longer
needed.

(9) Cannibalization—is the
dismantling of equipment for parts to
repair or enhance other equipment.

§3200.4 Procedures.

(a) To receive information concerning
the availability of Federal excess
personal property, an eligible
institution’s property management
officer may contact their regional GSA,
Accountable Utilization Officer. All
property management officers of eligible
institutions will be placed on the
Department of Agriculture’s mailing list
for information on the availability of
property. USDA excess property first
will be screened by USDA agencies
through the Departmental Excess
Personal Property Coordinator (DEPPC)
using the PMIS/PROP system.

(b) Excess property selected by
screeners of eligible institutions should
be inspected whenever possible, or the
holding agency should be contacted to
verify the condition of the items,
because interpretation of condition
codes varies among agencies.

(c) If the condition of the item is
acceptable, the institution should

“freeze” (reserve) items by calling the
appropriate GSA office or USDA’s
Departmental Excess Personal Property
Coordinator (DEPPC). Items are usually
allocated on a *‘first come-first serve
basis.” Since GSA may have several
“freezes’” on a piece of equipment, it is
critical that the paperwork be submitted
as soon as possible.

(d) Property requests are submitted by
mail or fax on a Standard Form 122,
“Transfer Order Excess Personal
Property,” with a written justification
statement explaining how the property
will be used for research, educational,
technical, or scientific activity or for
related programs.

(e) The SF-122 should be forwarded
to USDA, OPPM/PMD for approval. As
confirmation of approval, the
institution’s Property Management
Officer will receive a stamped copy of
the SF-122. If the request is
disapproved, it will be returned to the
Property Management Officer with an
appropriate explanation.

(f) Once the excess personal property
is physically received, the institution is
required to immediately return a copy of
the SF-122, to OPPM/PMD, indicating
receipt of requested items. Cancellations
should also be reported to OPPM/PMD.

Note: OPPM/PMD shall send an
informational copy of all USDA transactions
to GSA.

§3200.5 Dollar limitation.

There is no dollar limitation on excess
personal property obtained under these
procedures.

83200.6 Restrictions.

(a) The Department’s authorized
official will approve the transfer of
excess personal property in the
following groups for the 1890 Land
Grant Institutions (including Tuskegee
University), 1994 Land Grant
Institutions and the Hispanic-Serving
Institutions in support of research,
educational, technical, and scientific
activities or for related programs.

Eligible
Federal
supply Name
code
groups
12 . Fire Control Equipment.
19 . Ships, Small Crafts, Pontoons,
and Floating Docks.
22 e Railway Equipment.
23 Vehicles, Motor Vehicles, Trail-
ers and Cycles.
Tractors.
Tires and Tubes.
Engines, Turbines and Compo-
nents.
29 e Engine Accessories.

Eligible
Federal
supply Name
code
groups

30 e Mechanical Power Transmission
Equipment.

31 Bearings.

32 Woodworking Machinery and
Equipment.

34 Metal Working Machinery.

35 s Service and Trade Equipment.

36 e Special Industry Machinery.

37 s Agricultural Machinery  and
Equipment.

38 s Construction, Mining, Excavat-
ing, and Highway Mainte-
nance Equipment.

39 Material Handling Equipment.

40 ..o Rope, Cable, Chain, and Fit-
tings.

41 e Refrigeration, Air Conditioning
and Air Circulating Equipment.

42 . Fire Fighting, Rescue, and Safe-
ty Equipment.

43 s Pumps, Compressors.

44 ... Furnace, Steam Plant, and Dry-
ing.

45 Plumbing, Heating, and Sanita-
tion Equipment; and Nuclear
Reactors.

46 ..o Water Purification and Sewage
Treatment Equipment.

A7 e Pipe, Tubing, Hose, and Fittings.

49 . Maintenance and Repair Shop

Equipment.

Hand Tools.

Measuring Tools.

Hardware and Abrasives.

Prefabricated  Structures
Scaffolding.

Lumber, Millwork, Plywood, and
Veneer.

Construction and Building Mate-
rials.

Communication, Detection, and
Coherent Radiation Equip-
ment.

Electrical and Electronic Equip-
ment Components.

Fiber Optics Materials, Compo-
nents, Assemblies, and Ac-
cessories.

Electric Wire, and Power and
Distribution Equipment.

Lighting Fixtures and Lamps.

Alarm, Signal, and Security De-
tection Systems.

Medical, Dental, and Veterinary
Equipment and Supplies.

Instruments and  Laboratory
Equipment.

Photographic Equipment.

Training Aids and Devices.

General Purpose  Automatic
Data Processing Equipment
(Including Firmware), Soft-
ware, and Support Equipment.

Furniture.

Household and Commercial Fur-
nishings and Appliances.

Food Preparation and Serving
Equipment.

and
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Eligible
Federal
supply Name
code
groups

T4 . Office Machines, Text Process-
ing Systems and Visible
Record Equipment.

75 e Office Supplies and Devices.

76 covoeeeannn Books, Maps, and Other Publi-
cations.

T7 e Musical Instruments, Phono-
graphs, and Home-type Ra-
dios.

78 oo Recreational and Athletic Equip-
ment.

79 s Cleaning Equipment and Sup-
plies.

80 ..o Brushes, Paints, Sealers, and
Adhesives.

8l i Containers,  Packaging and
Packing Supplies.

83 e Textiles, Leather, Furs, Apparel
and Shoe Findings, Tents,
and Flags.

84 ..o Clothing, Individual Equipment
and Insignia.

Toiletries.

Agricultural Supplies.

Live Animals.

Fuels, Lubricants, Oils and
Waxes.

93 e Nonmetallic Fabricated Mate-
rials.

94 s Nonmetallic Crude Materials.

95 e Metal Bars, Sheets, and
Shapes.

96 .o Ores, Minerals and Their Pri-
mary Products.

99 . Miscellaneous.

Note: Requests for items in FSC Groups
other than the above shall be referred to the
Director of OPPM for consideration and
approval.

(b) Excess personal property may be
transferred for the purpose of
cannibalization, provided the institution
submits a supporting statement which
clearly indicates that cannibalizing the
requested property for secondary use
has greater benefit than utilization of the
item in its existing form.

§3200.7 Title.

Title to excess personal property
obtained under part 3200 will
automatically pass to the 1890 Land
Grant Institutions (including Tuskegee
University), 1994 Land Grant
Institutions, and the Hispanic-Serving
Institutions once OPPM/PMD receives
the SF-122 indicating that the
institution has received the property.

§3200.8 Costs.

Excess personal property under this
law is free of charge. However, the
institution must pay all costs associated
with packaging and transportation. The
institution should specify the method of
shipment on the SF-122.

§3200.9 Accountability and
recordkeeping.

USDA requires that Federal excess
personal property received by an
eligible institution pursuant to this Part
shall be placed into use for a research,
educational, technical, or scientific
activity or for related purpose within 1
year of receipt of the property and used
for such purpose for at least 1 year
thereafter. The institution’s Property
Management Officer must maintain
accountable records identifying the
property’s location, description,
utilization and value. The use of excess
Federal personal property received
under this part is subject to inspection
by an authorized representative of
USDA at all reasonable times.

§3200.10 Disposal.

When the property is no longer
needed by the institution, it may be
used in support of other Federal projects
or sold and the proceeds used for
research, educational technical, and
scientific activities or for related
programs of the recipient institution.

§3200.11 Liabilities and losses.
USDA assumes no liability with
respect to accidents, bodily injury,
illness, or any other damages or loss
related to excess personal property
transferred under this Part.

PARTS 3201-3299—[RESERVED]

W. R. Ashworth,

Director, Office of Procurement and Property
Management.

[FR Doc. 98-1506 Filed 1-22-98; 8:45 am]
BILLING CODE 3410-XE-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-ANE-45-AD]
RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT8D Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to Pratt
& Whitney JT8D series turbofan engines.
This proposal would require a one-time
visual and eddy current inspection of
certain stage 3—4 low pressure
compressor (LPC) disks and stage 7-12

high pressure compressor (HPC) disks
identified by part number and serial
number, for arc burns in tie rod,
shielding, and pressure balance holes,
and, if necessary, repair of tie rod holes.
This proposal is prompted by reports of
improper fixturing during the
electrolytic cleaning process of certain
compressor disks at a certified repair
station, Avial, currently Greenwich Air
Services Inc., certificate number
RA1R445K of Dallas, Texas, that can
result in damage to the disks in the form
of arc burns. The actions specified by
the proposed AD are intended to
prevent compressor disk cracking from
arc burns in tie rod holes, shielding
holes, or pressure balance holes, which
could lead to a fracture of a compressor
disk, resulting in uncontained release of
engine fragments, inflight engine
shutdown, and airframe damage.

DATES: Comments must be received by
February 23, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 97-ANE—
45—-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: ‘‘9—-ad—
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Greenwich Air Services, 9311 Reeves
Street, Dallas TX 75235-2095; telephone
(214) 956-5310, fax (214) 956-5523.
This information may be examined at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7175, fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
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the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97—-ANE-45-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-ANE-45-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Federal Aviation Administration
(FAA) received a report of certain low
pressure compressor (LPC) and high
pressure compressor (HPC) disks,
installed on Pratt & Whitney (PW) JT8D
series turbofan engines, that were
improperly fixtured during the
electrolytic cleaning process at a certain
repair station. This improper fixturing
can lead to damage to compressor disks
in the form of arc burns. Arc burns can
degrade disk material properties and
create a stress concentration that results
in premature cracking of a disk and
subsequent failure. This condition, if
not corrected, could result in
compressor disk cracking from arc burns
in tie rod holes, shielding holes, or
pressure balance holes, which could
lead to a fracture of a compressor disk,
resulting in uncontained release of
engine fragments, inflight engine
shutdown, and airframe damage.

A metallurgical laboratory procedure
and a new highly sensitive eddy current
inspection technique have been
developed to identify arc-burn defects.
Because the inspections and repair
require familiarization with newly
developed techniques and require
facilities, equipment and personnel

outside the scope of a typical repair
facility, the FAA has determined that
only the facility named in the AD are
currently approved to perform the
required inspections and repairs.
Operators who desire to use another
facility must apply for approval using
the alternate method of compliance
procedure provided in paragraph (d) of
the AD.

The FAA has reviewed and approved
the technical contents of Greenwich Air
Services Technical Instruction (TI) 885
dated, October 20, 1997, that describes
procedures for visual and eddy current
inspections and repairs for compressor
disks which have been exposed to the
potential of arc burn.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require, at the next shop visit after the
effective date of this AD, a one-time
visual and eddy current inspection of
compressor disks to detect arc burn
damage and if appropriate, repair of
damaged area. The actions would be
required to be accomplished in
accordance with the technical
instruction described previously.

There are a total of 1,388 compressor
disks exposed to improper fixturing
during the electrolytic cleaning process.
The FAA estimates that 1,054 of these
disks currently remain in service in the
worldwide fleet, which represents
approximately 210 engines. The FAA
also estimates that 840 of the disks
affected by the proposed AD are
installed in engines installed on aircraft
of U.S. registry. It will take
approximately 30 work hours to
accomplish the proposed actions per
disk, and that the average labor rate is
$60 per work hour. Required parts
would cost approximately $23 per disk.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $1,531,320.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if

promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Pratt & Whitney: Docket No. 97—-ANE—45—
AD.

Applicability: Pratt & Whitney (PW) JT8D—
1,-1A, -1B, -7, -7A, -7B, -9, -9A, -11, -15,
—15A, 17, -17A, -17R, —-17AR, 209, -217,
—217A, -217C, and —219 model turbofan
engines which have a compressor disk
installed identified by part number and serial
number in Table 1 of this AD. These engines
are installed on but not limited to Boeing 727
and 737 series, and McDonnell Douglas DC—
9 and MD8O0 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent compressor disk cracking from
arc burns in tie rod holes, shielding holes, or
pressure balance holes, which could lead to
a fracture of a compressor disk, resulting in
uncontained release of engine fragments,
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inflight engine shutdown, and airframe TABLE 1—Continued TABLE 1—Continued
damage, accomplish the following:

(a) At the next shop visit after the effective Stage P/N SIN Stage PIN SIN
date of this AD, remove, visually inspect,
eddy current inspect, and repair or replace 4 777704 | N53337 799504 | M77214

with a serviceable part disks identified by
part number and serial number in Table 1 of 4
this AD in accordance with Greenwich Air
Services Technical Instruction (TI) 885, dated 4

777704 | N53340
777704 | N53347
777704 | N53355
777704 | N53356

799504 | N06109
799504 | N06248
799504 | NO6731
799504 | NO6908

October 20, 1997. 4 777704 | N53361 799504 | N06911
4 777704 | N53364 799504 | N32484

TABLE 1 4 777704 | N53366 799504 | N32493
4 777704 | N53373 799504 | N32514

Stage PIN SIN 4 777704 | N53388 799504 | N33627
4 777704 | N53390 799504 | N33880

745803 | H13469 4 777704 | N53392 799504 | N34238
745803 | N48096 4 777704 | N53397 799504 | N89280
745803 | N48361 4 777704 | N53402 799504 | N89817
745803 | P77936 4 777704 | N53405 799504 | N90599
745803 | P77942 4 777704 | N53407 799504 | N90812
745803 | P78298 4 777704 | N53409 799504 | N90849
745803 | P98041 4 777704 | N53411 799504 | P45299
745803 | P98334 4 777704 | N53413 799504 | P45435
745803 | R18766 4 777704 | N53416 799504 | R23598
745803 | R18989 4 777704 | N53419 799504 | R23753
745803 | R19227 4 777704 | N53426 799504 | R24022
745803 | R73555 4 777704 | N53434 799504 | R24310
745803 | R74156 4 777704 | N53437 799504 | R24543
745704 | 2A3332 4 777704 | N53438 799504 | S07095
745704 | 2A4258 4 777704 | N53449 799504 | S07147
745704 | G51920 4 777704 | N63635 799504 | S07164
745704 | H04195 4 777704 | N63637 799504 | S07250
745704 | 146788 4 777704 | N63646 799504 | S58162
745704 | J76639 4 777704 | N63651 799504 | S58237
745704 | K11388 4 777704 | N63696 799504 | T02774
745704 | K11483 4 777704 | N63704 799504 | T02897
745704 | K12946 4 777704 | N63718 799504 | T03020
745704 | K52509 4 777704 | N63736 799504 | T03027
745704 | K53069 4 777704 | N63740 799504 | T03038
745704 | L60864 4 777704 | N63745 799504 | T03047
745704 | L61145 4 777704 | N63803 701407 | 725379

777704 | B114AA0034 4
777704 | B114AA0178 4
777704 | B114AA0274 4
777704 | BBDUA14597 4
777704 | BBDUAH4675 4
777704 | BBDUAH7390 4

777704 | P50018
777704 | P50025
777704 | P50036
777704 | P50050
777704 | P50054
777704 | P50083

766007 | G11181

774407 | B207AA0057
774407 | B207AA0164
774407 | B207AA0224
774407 | B207AA0270
774407 | B207AA0546

777704 | J77499 4 777704 | P63990 774407 | B207AA0719
777704 | J94590 4 777704 | R21906 774407 | B207TAA0757
777704 | KA3182 4 777704 | R21930 774407 | B207AA0768
777704 | L81216 4 777704 | R21985 774407 | B207AAQ775
777704 | L81217 4 777704 | R21991 774407 | B207AA0913
777704 | L81218 4 777704 | R41366 774407 | BENCAH1914
777704 | L81224 4 777704 | R42431 774407 | BENCAH4273
777704 | L81688 4 777704 | R56904 774407 | BENCAJ5690
777704 | M40670 4 777704 | R56911 774407 | BENCAK1601
777704 | M44376 4 777704 | R56932 774407 | BENCAK5082
777704 | M44384 4 777704 | R56948 774407 | BENCAK5701
777704 | M53723 4 777704 | R75603 774407 | BENCAKG6044
777704 | M53753 4 777704 | R75635 774407 | BENCAKG586
777704 | M53810 4 777704 | R75644 774407 | G78791
777704 | M53815 4 777704 | S28269 774407 | H19147
777704 | N30898 4 777704 | S28335 774407 | H75592
777704 | N30938 4 777704 | S28336 774407 | J08985
777704 | N30943 4 777704 | S65405 774407 | J17315
777704 | N30947 4 777704 | S65417 774407 | J17370
777704 | N30956 4 777704 | S87903 774407 | J72117
777704 | N53261 4 777704 | S91630 774407 | J93428
777704 | N53280 4 777704 | TOO466 774407 | J93669
777704 | N53284 4 777704 | T48099 774407 | K78068
777704 | N53290 4 777704 | T48101 774407 | K78149
777704 | N53296 4 777704 | T48105 774407 | K78378
777704 | N53299 4 799504 | K23796 774407 | L23953
777704 | N53309 4 799504 | L61578 774407 | L71885
777704 | N53317 4 799504 | L61597 774407 | L71922

NN NNNNNNNNN N NN NN NN NN NN NN NN NN NN NNNNNDAAAAMARARMRARAANAAARNRNRADNAARNRNARNARNRNDNRARARNRNRARNRNDARARNDR

ARDAMDPAADADANDNDNDDNDDNDDNDNDNDNDNDNDADADNDADADNDNDNDADADNDNDADDNDDDADADNDADADNDADADNDDADRDNDDRDRDNOWWOWWWWWWWWWWW

777704 | N53324 4 799504 | L89794 774407 | L72170
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TABLE 1—Continued

TABLE 1—Continued

TABLE 1—Continued

Stage P/N SIN Stage P/N SIN Stage P/N SIN
7 774407 | L72261 5006007-02 | BENCAK9900 7 5006007-01 | S11034
7. 774407 | M38646 5006007-02 | BENCALO760 7 .. 5006007-01 | S11058
7 774407 | M44626 5006007-02 | BENCAL1937 7 5006007-01 | S11154
7 774407 | M60192 5006007-02 | BENCAL4577 7 5006007-01 | S11156
7. 774407 | M78767 5006007-02 | BENCAL5766 7 .. 5006007-01 | S11179
7. 774407 | M83783 5006007-01 | AA0297 7 .. 5006007-01 | S11182
7 774407 | M93487 5006007-01 | B207AA0069 7 5006007-01 | S11186
7 774407 | M93549 5006007-01 | B207AA0135 7 5006007-01 | S11202
7. 774407 | N24007 5006007-01 | B207AA0155 7 .. 5006007-01 | S11206
7. 774407 | N24131 5006007—-01 | B207AA0172 7 .. 5006007-01 | S56884
7. 774407 | N58891 5006007-01 | B207AA0177 7 .. 5006007-01 | S56888
7. 774407 | N58905 5006007-01 | B207AA0354 7 .. 5006007-01 | S56998
7. 774407 | N59040 5006007-01 | B207AA0355 7 .. 5006007-01 | S57073
7. 774407 | N70414 5006007-01 | B207AA0421 7 .. 5006007-01 | S57075
7. 774407 | N88273 5006007-01 | B207AA0493 7 .. 5006007-01 | S57117
7. 774407 | N88281 5006007-01 | B207AA0533 7 .. 5006007-01 | S57120
7. 774407 | N88306 5006007-01 | B207AA0571 7 .. 5006007-01 | S57156
7. 774407 | N93477 5006007-01 | B207AA0684 7 .. 5006007-01 | S57157
7 . 774407 | N95003 5006007-01 | B207AA0756 7 . 5006007-01 | S57192
7 774407 | P14688 5006007-01 | B207AA0811 7 5006007-01 | S57220
7 774407 | P14851 5006007-01 | BENCAH3454 7 5006007-01 | S57332
7. 774407 | P16547 5006007—01 | BENCAH4003 7 .. 5006007-01 | S57354
7. 774407 | P35320 5006007-01 | BENCAH4004 7 .. 5006007-01 | S57405
7 774407 | P35374 5006007-01 | BENCAH4371 7 5006007-01 | S57412
7 774407 | P35475 5006007-01 | BENCAH4373 7 5006007-01 | S57420
7. 774407 | P54474 5006007-01 | BENCAH4794 7 .. 5006007-01 | S57424
7. 774407 | P54594 5006007-01 | BENCAH4797 7 .. 5006007-01 | S57437
7. 774407 | P60383 5006007-01 | BENCAH5400 7 .. 5006007-01 | S57452
7. 774407 | P60383 5006007-01 | BENCAH5401 7 .. 5006007-01 | S57467
7 . 774407 | P81375 5006007-01 | BENCAJ8559 7 .. 5006007-01 | S57470
7 . 774407 | P81382 5006007-01 | BENCAJ8585 7 .. 5006007-01 | S57589
7 . 774407 | P86353 5006007-01 | BENCAJ8614 8 .. 748608 | B208AA0043
7. 774407 | R19478 5006007—01 | BENCAJ8626 8 .. 748608 | BENCAK1564
7. 774407 | R31305 5006007-01 | BENCAJ8656 8 .. 748608 | H50069
7. 774407 | R37450 5006007—-01 | BENCAJ9106 8 .. 748608 | H64474
7. 774407 | R46879 5006007-01 | BENCAK5959 8 .. 748608 | H64605
7 774407 | R46934 5006007-01 | BENCAK5963 8 748608 | J57591
7 774407 | R57593 5006007-01 | BENCAK9770 8 748608 | J94824
7. 774407 | R57744 5006007-01 | BENCAK9771 8 .. 748608 | M54652
7. 774407 | R57769 5006007-01 | BENCAL2683 8 .. 748608 | M54835
7 774407 | R72169 5006007-01 | BENCAL3622 8 748608 | N14526
7 774407 | R72236 5006007-01 | BENCAL3931 8 748608 | N84300
7. 774407 | R81458 5006007-01 | K20260 8 .. 748608 | P—28517
7. 774407 | R81507 5006007-01 | K20499 8 .. 748608 | P26161
7. 774407 | R81527 5006007—-01 | K20543 8 .. 748608 | P28493
7. 774407 | R81612 5006007-01 | N0O9043 8 . 748608 | P28504
7. 774407 | R90895 5006007-01 | N65077 8 .. 748608 | P28505
7. 774407 | S05652 5006007-01 | N65107 8 . 748608 | P28511
7. 774407 | S13843 5006007-01 | N65132 8 .. 748608 | P28542
7. 774407 | S14099 5006007-01 | N93173 8 . 748608 | P28614
7. 774407 | S14103 5006007-01 | N93193 8 .. 748608 | P98885
7. 774407 | S36805 5006007-01 | P23185 8 . 748608 | S01079
7. 774407 | S36885 5006007-01 | P23236 8 .. 748608 | S01090
7. 774407 | S36896 5006007-01 | P49794 8 . 748608 | S50742
7. 774407 | S36994 5006007-01 | P49835 8 .. 748608 | S78049
7. 774407 | S36995 5006007-01 | P92551 8 . 748608 | S78056
7. 774407 | S37166 5006007-01 | P92580 8 .. 748608 | S78100
7. 774407 | S37554 5006007-01 | R12660 8 . 787008 | J76875
7. 774407 | TO4613 5006007-01 | R12670 8 .. 787008 | K12869
7. 774407 | TO4687 5006007-01 | R12710 8 . 787008 | M77087
7. 774407 | TO4739 5006007-01 | R35504 8 .. 787008 | NO6806
7. 774407 | T04806 5006007-01 | R35530 8 . 787008 | N32406
7. 774407 | TO4812 5006007-01 | R36545 8 .. 787008 | N34151
7. 774407 | TO4814 5006007-01 | R43821 8 . 787008 | N89336
7. 774407 | TO4837 5006007-01 | R54576 8 .. 787008 | N89554
7. 774407 | T04843 5006007-01 | R54634 8 . 787008 | N90392
7. 774407 | TO4885 5006007-01 | R79460 8 .. 787008 | N90682
7. 774407 | T04903 5006007-01 | R79466 8 . 787028 | N89693
7. 774407 | TO4960 5006007-01 | R92415 8 .. 787208 | AA0O676
7. 774407 | TO5000 5006007-01 | R92431 8 . 787208 | B07691
7. 774407 | T0O5108 5006007-01 | R92435 8 .. 787208 | B228AA0169
7 5006007-02 | BENCAK9696 5006007-01 | R92442 8 787208 | B228AA0242
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Stage P/N SIN Stage P/N SIN Stage P/N SIN
8 787208 | B228AA0288 787208 | P43872 8 5005808-01 | N89447
8 . 787208 | B228BAA0389 787208 | P43891 8 .. 5005808-01 | N89464
8 787208 | B228AA0426 787208 | P43956 8 5005808-01 | P44800
8 787208 | B228BAA0537 787208 | P43986 8 5005808-01 | P45226
8 . 787208 | B228BAA0576 787208 | P44338 8 .. 5005808-01 | R24458
8 . 787208 | B228AA0638 787208 | P45405 8 . 5005808-01 | R91359
8 787208 | B228AA0641 787208 | R23233 8 5005808-01 | R91787
8 787208 | B228AA0746 787208 | R23836 8 5005808-01 | S07967
8 . 787208 | B228AA0859 787208 | R23873 8 . 5005808-01 | S70327
8 . 787208 | B228AA0866 787208 | R24174 8 .. 5005808-01 | S70429
8 . 787208 | B228AA0878 787208 | R24227 8 . 5005808-01 | S70463
8 . 787208 | B228AA0905 787208 | R24677 8 .. 5005808-01 | S70494
8 . 787208 | B228AA1070 787208 | R24739 8 .. 5005808-01 | S70520
8 . 787208 | B228AA1117 787208 | R24816 8 .. 5005808-01 | T0O3317
8 . 787208 | BENCAHO0302 787208 | R24824 8 .. 5005808-01 | T03452
8 . 787208 | BENCAH1584 787208 | R91601 8 .. 5005808-01 | T0O3476
8 . 787208 | BENCAH3448 787208 | R91825 8 .. 5005808-01 | TO3506
8 . 787208 | BENCAJ5729 787208 | R91870 8 . 5005808-01 | T03549
8 . 787208 | BENCAJ8175 787208 | R91947 8 .. 5006008-01 | R24001
8 787208 | BENCAJ8767 787208 | R92114 9 701509 | 5A1936
8 787208 | BENCAJ8773 787208 | R92308 9 701509 | J89101
8 . 787208 | BENCAJ8790 787208 | S07578 9 . 701509 | L56782
8 . 787208 | BENCAJ9142 787208 | S07629 9 . 701509 | L85804
8 787208 | BENCAK4678 787208 | S07758 9 701509 | M09404
8 787208 | BENCAK4771 787208 | SO7768 9 701509 | M73608
8 . 787208 | BENCAK5470 787208 | SO7775 9 . 701509 | M84236
8 . 787208 | BENCAK6156 787208 | S39269 9 . 701509 | N02058
8 . 787208 | BENCAK6162 787208 | S39468 9 .. 701509 | N02998
8 . 787208 | BENCAK6398 787208 | S39513 9 . 701509 | N209AA0242
8 . 787208 | BENCAK8259 787208 | S39638 9 . 701509 | N209AA0246
8 . 787208 | BENCAK9252 787208 | S39655 9 . 701509 | N209AA0323
8 . 787208 | BENCAK9261 787208 | S39663 9 . 701509 | N209AA0418
8 . 787208 | BENCAL2604 787208 | S39753 9 . 701509 | N209AA0634
8 . 787208 | BENCAL2642 787208 | S39822 9 . 701509 | N22582
8 . 787208 | BENCAL4344 787208 | S39837 9 . 701509 | N56942
8 . 787208 | BENCAL7699 787208 | S39951 9 . 701509 | N56952
8 787208 | BENCAL9217 787208 | S39973 9 701509 | N79878
8 787208 | J76954 787208 | S39995 9 701509 | N97637
8 . 787208 | K11762 787208 | S40027 9 . 701509 | N97707
8 . 787208 | K12737 787208 | S40038 9 . 701509 | N98354
8 787208 | K12765 787208 | S40077 9 701509 | N99323
8 787208 | L89874 787208 | S40079 9 701509 | NENCAHO0592
8 . 787208 | M41582 787208 | S40095 9 . 701509 | NENCAHO0697
8 . 787208 | M41586 789608 | H03942 9 . 701509 | NENCAHO0883
8 . 787208 | M41918 789608 | J21516 9 .. 701509 | NENCAH1173
8 . 787208 | M76995 792038 | B228AA0039 9 . 701509 | NENCAH1422
8 . 787208 | M77005 792038 | BENCAJ8836 9 . 701509 | NENCAH1432
8 . 787208 | M77119 797938 | B228AA0487 9 . 701509 | P11303
8 . 787208 | NO6396 797938 | B228AA1034 9 . 701509 | P11463
8 . 787208 | N33501 797938 | BENCAJ8910 9 .. 701509 | P12707
8 . 787208 | N33769 797938 | BENCAL5921 9 . 701509 | P52176
8 . 787208 | N33774 797938 | N06290 9 . 701509 | P52596
8 . 787208 | N33776 797938 | N33267 9 . 701509 | P52608
8 . 787208 | N33784 797938 | N90703 9 . 701509 | P97654
8 . 787208 | N34183 797938 | N90970 9 . 701509 | P97704
8 . 787208 | N34207 797938 | S70436 9 . 701509 | P98673
8 . 787208 | N89068 797938 | T0O3512 9 . 701509 | R18109
8 . 787208 | N89079 5005008-01 | T03421 9 . 701509 | R18342
8 . 787208 | N89082 5005808-01 | B228AA0052 9 . 701509 | R18385
8 . 787208 | N89087 5005808-01 | B228AA0287 9 . 701509 | R45763
8 . 787208 | N89089 5005808-01 | B228AA0405 9 . 701509 | R45850
8 . 787208 | N89404 5005808-01 | B228AA0490 9 . 701509 | R46297
8 . 787208 | N89409 5005808-01 | B228AA0519 9 . 701509 | R46394
8 . 787208 | N89699 5005808-01 | BENCAH1577 9 .. 701509 | R46403
8 . 787208 | N89702 5005808-01 | L60763 9 . 701509 | R72835
8 . 787208 | N89708 5005808-01 | M77630 9 . 701509 | R72839
8 . 787208 | N89895 5005808-01 | N06193 9 . 701509 | R72846
8 . 787208 | N89898 5005808-01 | N32395 9 . 701509 | R73002
8 . 787208 | N90251 5005808-01 | N32524 9 . 701509 | R74484
8 . 787208 | N90344 5005808-01 | N33073 9 . 701509 | S00704
8 . 787208 | N90990 5005808-01 | N33304 9 . 701509 | S00765
8 787208 | P43853 5005808-01 | N33466 9 701509 | S00824
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Stage P/N S/N PIN S/N P/N S/N

701509 | S00886
701509 | S00909
701509 | S00910
701509 | S18837
701509 | S18941
701509 | S19027
701509 | S50340
701509 | S70059
701509 | S77627
701509 | S77671
701509 | S77784
701509 | S77809
701509 | T18893
701509 | T18909
701509 | T27458
701509 | T27587
739509 | H17622
772509 | K23758
772509 | K24989
772509 | K86136
772509 | L15428
772509 | M40393
772509 | M40397
772509 | N42380
772509 | N56529
772509 | N79955
772509 | N79970
772509 | N80784
772509 | N96815
772509 | N96816
772509 | N96904
772509 | N96905
772509 | N97800
772509 | N97806
772509 | N99352
772509 | N99353
772509 | N99362
772509 | N99367
772509 | N99368
772509 | N99376
772509 | P11398
................. 772509 | P11407
...... 772509 | P11411
...... 772509 | P11414
...... 772509 | P11419
...... 772509 | P12231
...... 772509 | P76976
...... 772509 | P76987
...... 772509 | P76990
...... 772509 | P76992
...... 772509 | P76994
...... 772509 | R17787
...... 772509 | S01222
...... 772509 | S02183
...... 772509 | S50825
...... 798509 | AAD579
...... 798509 | B209AA0068
...... 798509 | B209AA0086
...... 798509 | B209AA0100
...... 798509 | B209AA0103
...... 798509 | B209AA0105
...... 798509 | B209AA0185
...... 798509 | B209AA0261
...... 798509 | B209AA0304
...... 798509 | B209AA0364
...... 798509 | B209AA0420
...... 798509 | B209AA0429
...... 798509 | B209AA0434
...... 798509 | B209AA0461
...... 798509 | B209AA0518
TP 798509 | B209AA0542
................. 798509 | B209AA0551

798509 | B209AA0619
798509 | B209AA0632
798509 | B209AA0649
798509 | B209AA0707
798509 | BENCAH2176
798509 | BENCAJ6152
798509 | BENCAJ9319
798509 | BENCAJ9337
798509 | BENCAJ9348
798509 | BENCAJ9359
798509 | BENCAJ9366
798509 | BENCAKO0166
798509 | BENCAK4404
798509 | BENCAK4409
798509 | BENCALO0725
798509 | BENCAL2575
798509 | BENCAL4022
798509 | BENCAL6238
798509 | N03324

798509 | N42399

798509 | N42401

798509 | N56700

798509 | N97809

798509 | N99501

798509 | P53159

798509 | P77576

798509 | R72583

798509 | R73591

798509 | R74285

798509 | S02121

798509 | S02165

798509 | S79341

798509 | S79364

798509 | S79409

798509 | S79414

798509 | S94376

798509 | S94384

798509 | S94391

770510 | G80186

772510 | B210AA0003
772510 | B210AA0024
772510 | B210AA0062
772510 | B210AA0128
772510 | B210AA0263
772510 | B210AA0339
772510 | B210AA0398
772510 | B210AA0520
772510 | B210AA0538
772510 | B210AA0549
772510 | B210AA0563
772510 | B210AA0619
772510 | B210AA0684
772510 | B210AA0727
772510 | B210AA0744
772510 | B210AA0785
772510 | B210AA0860
772510 | B210AA0862
772510 | B210AA0956
772510 | B210AA0984
772510 | B210AA1073
772510 | B210AA1081
772510 | B210AA1137
772510 | BENCAH1958
772510 | BENCAH2165
772510 | BENCAH2280
772510 | BENCAJ5741
772510 | BENCAJ9159
772510 | BENCAJ9705
772510 | BENCAJ9757
772510 | BENCAJ9767
772510 | BENCAJ9773
772510 | BENCAJ9805

772510 | BENCAK4597
772510 | BENCAK5154
772510 | BENCAK5350
772510 | BENCAK5735
772510 | BENCAK5773
772510 | BENCAKG6465
772510 | BENCAK9082
772510 | BENCAK9123
772510 | BENCAK9429
772510 | BENCAK9434
772510 | BENCAL1600
772510 | BENCAL1635
772510 | BENCAL2434
772510 | BENCAL3279
772510 | BENCALS558
772510 | BENCAL6141
772510 | BENCAL6373
772510 | H17769
772510 | H32904
772510 | H34713
772510 | H57950
772510 | H76378
772510 | K56398
772510 | K66132
772510 | K86040
772510 | L15008
772510 | L32061
772510 | L55910
772510 | L56859
772510 | L86006
772510 | M10588
772510 | M10987
772510 | M39587
772510 | M39591
772510 | M49011
772510 | M49358
772510 | M49359
772510 | M73918
772510 | M86490
772510 | NO2251
772510 | NO2274
772510 | N11091
772510 | N22833
772510 | N42134
772510 | N56280
772510 | N57181
772510 | N57382
772510 | N57418
772510 | N57437
772510 | N80225
772510 | N80703
772510 | N80716
772510 | N80718
772510 | N81110
772510 | N81114
772510 | N81474
772510 | N97025
772510 | N97067
772510 | N97527
772510 | N97553
772510 | N97574
772510 | N97591
772510 | N97832
772510 | N98539
772510 | N98750
772510 | N98764
772510 | N98768
772510 | N98798
772510 | P11004
772510 | P11017
772510 | P11029
772510 | P11039
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P/N S/N PIN S/N P/N S/N
772510 | P11087 772510 | S78439 772511 | M11208
772510 | P11094 772510 | S78464 772511 | M40116
772510 | P11101 772510 | S78511 772511 | M49492
772510 | P11562 772510 | S78623 772511 | M49540
772510 | P11575 772510 | S78642 772511 | M49551
772510 | P11834 772510 | S78724 772511 | M61349
772510 | P12009 772510 | T19014 772511 | M61810
772510 | P12612 772510 | T19091 772511 | M61821
772510 | P12615 772510 | T19152 772511 | M61827
772510 | P12645 772510 | T19169 772511 | M73414
772510 | P12648 772510 | 728070 772511 | M86423
772510 | P51452 772510 | 728091 772511 | M86943
772510 | P51454 772510 | 728136 772511 | M87075
772510 | P51833 772510 | T28138 772511 | NO2874
772510 | P51883 772510 | T49026 772511 | N03522
772510 | P52238 772510 | T49044 772511 | N21358
772510 | P53116 772510 | T49055 772511 | N22738
772510 | P53207 772510 | T49068 772511 | N41160
772510 | P53327 772510 | T49089 772511 | N41282
772510 | P76886 701411 | G29388 772511 | N41646
772510 | P76891 701411 | G43952 772511 | N41748
772510 | P77070 769611 | H16901 772511 | N42587
772510 | P77161 772511 | AA0065 772511 | N42774
772510 | P77180 772511 | B211AA0047 772511 | N56399
772510 | P77423 772511 | B211AA0157 772511 | N56596
772510 | P77618 772511 | B211AA0171 772511 | N57323
772510 | P77663 772511 | B211AA0263 772511 | N57878
772510 | P77668 772511 | B211AA0301 772511 | N57899
772510 | P77744 772511 | B211AA0349 772511 | N57939
772510 | P77752 772511 | B211AA0356 772511 | N57953
772510 | P97017 772511 | B211AA0517 772511 | N80541
772510 | P98117 772511 | B211AA0529 772511 | N80554
772510 | P98258 772511 | B211AA0599 772511 | N80580
772510 | P98840 772511 | B211AA0622 772511 | N81408
772510 | R18022 772511 | B211AA0624 772511 | N93700
772510 | R18124 772511 | B211AA0705 772511 | N96929
772510 | R18611 772511 | B211AA0798 772511 | N96947
772510 | R18665 772511 | B211AA0823 772511 | N96955
772510 | R19275 772511 | B211AA0945 772511 | N97354
772510 | R46329 772511 | B211AA1004 772511 | N97368
772510 | R46679 772511 | B211AA1107 772511 | N97956
772510 | R72606 772511 | B211AA1166 772511 | N97977
772510 | R72615 772511 | B211AA1212 772511 | N98242
772510 | R72617 772511 | B211AA1292 772511 | N98245
772510 | R72874 772511 | B211AA1360 772511 | N98573
772510 | R73345 772511 | BENCAHO0264 772511 | N98587
772510 | R74396 772511 | BENCAH2171 772511 | N98612
772510 | S01267 772511 | BENCAH5424 772511 | N98949
772510 | S01277 772511 | BENCAJ8130 772511 | N98963
772510 | S01369 772511 | BENCAKO0910 772511 | N98974
772510 | S01501 772511 | BENCAK7121 772511 | N98976
772510 | S01631 772511 | BENCAK7336 772511 | N98981
772510 | S01680 772511 | BENCAK7407 772511 | N98985
772510 | S19280 772511 | BENCAK7412 772511 | N99526
772510 | S19293 772511 | BENCAK7417 772511 | N99535
772510 | S19294 772511 | BENCAK7523 772511 | N99551
772510 | S19298 772511 | BENCAL2881 772511 | N99553
772510 | S19328 772511 | BENCAL2959 772511 | N99564
772510 | S19440 772511 | BENCAL3030 772511 | N99590
772510 | S19447 772511 | H58238 772511 | P03620
772510 | S19458 772511 | H99450 772511 | P11615
772510 | S19467 772511 | J24528 772511 | P11637
772510 | S19486 772511 | J68900 772511 | P11959
772510 | S19512 772511 | J88334 772511 | P11981
772510 | S51089 772511 | K24665 772511 | P12385
772510 | S51144 772511 | K35705 772511 | P12387
772510 | S51176 772511 | K85911 772511 | P12399
772510 | S51210 772511 | L15671 772511 | P12743
772510 | S78237 772511 | L30512 772511 | P12777
772510 | S78294 772511 | L84603 772511 | P12930
772510 | S78298 772511 | L84967 772511 | P51979
772510 | S78318 772511 | M11198 772511 | P52109
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P/N S/N PIN S/N P/N S/N
772511 | P52732 772511 | 722521 772512 | N97455
772511 | P52903 772511 | T22533 772512 | N97457
772511 | P52910 772511 | T22593 772512 | N97893
772511 | P76731 772511 | T22608 772512 | N97916
772511 | P76820 772511 | T22653 772512 | N98152
772511 | P76832 772511 | T22797 772512 | N98162
772511 | P76857 772511 | 722835 772512 | N98654
772511 | P77637 772511 | 722873 772512 | N98657
772511 | P77642 772511 | T22895 772512 | N98680
772511 | P97786 772511 | T22949 772512 | N98691
772511 | R05382 772511 | T23006 772512 | N99016
772511 | R0O5539 717312 | 2B1946 772512 | N99025
772511 | RO5747 717312 | 3A7441 772512 | N99049
772511 | R29690 772512 | B212AA0565 772512 | N99057
772511 | R29884 772512 | B212AA0864 772512 | N99094
772511 | R30070 772512 | H58261 772512 | N99125
772511 | R30119 772512 | H58448 772512 | P11154
772511 | R30137 772512 | J23046 772512 | P11179
772511 | R30157 772512 | J68527 772512 | P11183
772511 | R30194 772512 | J89283 772512 | P11193
772511 | R30226 772512 | KO4097 772512 | P11252
772511 | R30258 772512 | K23952 772512 | P11678
772511 | R30313 772512 | K23992 772512 | P11699
772511 | R30429 772512 | K35819 772512 | P11877
772511 | R30504 772512 | K55628 772512 | P11879
772511 | R30534 772512 | K55951 772512 | P11909
772511 | R30617 772512 | K56079 772512 | P12244
772511 | R30625 772512 | K66470 772512 | P12277
772511 | R30808 772512 | K66500 772512 | P12493
772511 | R30810 772512 | K86442 772512 | P12519
772511 | R30906 772512 | K86447 772512 | P51414
772511 | R30941 772512 | L15502 772512 | P52139
772511 | R30993 772512 | L30899 772512 | P52409
772511 | R31009 772512 | L31589 772512 | P52520
772511 | R31035 772512 | L32003 772512 | P52871
772511 | R31073 772512 | L56276 772512 | P53141
772511 | R31118 772512 | L56294 772512 | P53351
772511 | R46248 772512 | L56303 772512 | P53396
772511 | R46361 772512 | L56308 772512 | P72298
772511 | S03667 772512 | L56886 772512 | P76702
772511 | S03741 772512 | L85095 772512 | P76921
772511 | S03745 772512 | L86236 772512 | P76931
772511 | S03805 772512 | M10233 772512 | P77096
772511 | S04156 772512 | M10966 772512 | P77294
772511 | S04451 772512 | M40081 772512 | P77338
772511 | S04460 772512 | M49574 772512 | P77695
772511 | S04473 772512 | M49665 772512 | P77796
772511 | S04542 772512 | M73392 772512 | P78510
772511 | S04543 772512 | M84838 772512 | P97315
772511 | S04557 772512 | N02466 772512 | R17703
772511 | S04564 772512 | NO3990 772512 | R17746
772511 | S04582 772512 | N21261 772512 | R18201
772511 | S04649 772512 | N22069 772512 | R18319
772511 | S80373 772512 | N22894 772512 | R18589
772511 | S80389 772512 | N41128 772512 | R19042
772511 | S80465 772512 | N41249 772512 | R45067
772511 | S80547 772512 | N41717 772512 | R45829
772511 | S80588 772512 | N42236 772512 | R46100
772511 | S80617 772512 | N42871 772512 | R46108
772511 | S80682 772512 | N56325 772512 | R46121
772511 | S80740 772512 | N57451 772512 | R46707
772511 | S80765 772512 | N58072 772512 | R52615
772511 | T22044 772512 | N58127 772512 | R72811
772511 | T22052 772512 | N80601 772512 | R73024
772511 | T22099 772512 | N81044 772512 | R73783
772511 | T22202 772512 | N81173 772512 | R74357
772511 | T22236 772512 | N81187 772512 | S01858
772511 | T22261 772512 | N97079 772512 | S01860
772511 | T22353 772512 | N97083 772512 | S01914
772511 | T22378 772512 | N97109 772512 | S01923
772511 | T22395 772512 | N97384 772512 | S01949
772511 | T22405 772512 | N97438 772512 | S01969
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TABLE 1—Continued

TABLE 1—Continued

P/N SIN P/N SIN
772512 | S01971 798512 | N99144
772512 | S01980 798512 | P53305
772512 | S01994 798512 | P76909
772512 | S02002 798512 | P76916
772512 | S02007 798512 | P77722
772512 | S19593 798512 | P78317
772512 | S19644 798512 | R17334
772512 | S19843 798512 | R46556
772512 | S51370 798512 | R46562
772512 | S51437 798512 | R73201
772512 | S51514 798512 | R74214
772512 | S51519 798512 | S02217
772512 | S51560 798512 | S02254
772512 | S51571 798512 | S51853
772512 | S78825 798512 | S79575
772512 | 578841 798512 | S94530
798512 | B212AA0009 798512 | S94534
798512 | B212AA0045 798512 | S94538
798512 | B212AA0051 798512 | S94539
798512 | B212AA0060 798512 | S94569
798512 | B212AA0073 798512 | S94579
798512 | B212AA0077 798512 | S94590
798512 | B212AA0082 798512 | S94615
798512 | B212AA0142 798512 | T19187
798512 | B212AA0155 798512 | T19213
798512 | B212AA0290 798512 | T19220
798512 | B212AA0293 798512 | 719242
798512 | B212AA0361 798512 | T19277
798512 | B212AA0428 798512 | T19292
798512 | B212AA0586 798512 | T19314
798512 | B212AA0618 798512 | T28638
798512 | B212AA0647 798512 | T43059
798512 | B212AA0735
798512 | B212AA0747 .

798512 | B212AA0942 (b) For the purpose of this AD, a shop
798512 | B212AA0974 visit is defined as an engine removal,
798512 | B212AA1031 where engine maintenance entails
798512 | B212AA1062 separation of pairs of major mating
798512 | B212AA1098  engine flanges or the removal of a disk,
798512 | B212AALL73 - hyh or spool regardless of other

;gggg ggmgﬁﬂﬁgi planned maintenance.

798512 | BENCAJ4925 (c) The accomplishment of the

798512 | BENCAJ6158  inspections and repairs specified in this
798512 | BENCAJ7821  AD must be performed at Greenwich Air
798512 | BENCAJ8115  Services Inc., certificate number

798512 | BENCAJ9478  RA1R445K of Dallas, Texas. Operators
798512 | BENCAJ9497  \yishing to use another facility to
;gggi% nggﬁjgggg perfc_>rm the required inspections and
798512 | BENGAJO617 repairs must apply for an alternate
798512 | BENCAJ9673 method of compliance in accordance
798512 | BENCAK0455  With paragraph (d) of this AD.

798512 | BENCAK2377 (d) An alternative method of

798512 | BENCAKA4552  compliance or adjustment of the

798512 | BENCAKS787  compliance time that provides an
;gggﬁ Egmgﬁﬁgggg acceptable level of safety may be used
798512 | BENGAL 1655 if ap_p_rovgd by the Manager, Engine
798512 | BENCAL24g7  Certification Office. Operators shall
798512 | BENCAL4173  Submit their request through an

798512 | BENCAL6328  appropriate FAA Principal Maintenance
798512 | BENCAL6602  Inspector, who may add comments and
798512 | M86993 then send it to the Manager, Engine
798512 | N42703 Certification Office.

798512 | N42708 Note 2: Information concerning the
798512 | N57617 - .

708512 | N57629 existence of approyed alte_rnatl\(e
798512 | N80087 methods of compliance with this
798512 | N800s8 airworthiness directive, if any, may be
798512 | N98138 obtained from the Engine Certification
798512 | N99136 Office.

(e) Special flight permits may be
issued in accordance with sections
21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197
and 21.199) to operate the aircraft to a
location where the inspection
requirements of this AD can be
accomplished.

Issued in Burlington, Massachusetts, on
January 8, 1998.

James C. Jones,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 98-1483 Filed 1-22-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 255

[Docket No. OST-97-2881]

RIN 2105-AC65

Computer Reservations System (CRS)
Regulations (Part 255)

AGENCY: Office of the Secretary (DOT).
ACTION: Advanced notice of proposed
rulemaking; notice extending reply
comment period.

SUMMARY: The Department began a
rulemaking to determine whether it
should continue or modify its existing
rules governing airline computer
reservations systems (CRSs). On
September 10, 1997, the Department
published an advance notice of
proposed rulemaking asking for
comments on that matter. The
Department is now extending the due
date for reply comments on the advance
notice to February 3, 1998, from the
current due date, January 23. The
Department is acting due to a party’s
request for an extension based on the
complexity of the issues and the large
number of comments.

DATES: Comments are due by February
3, 1998.

ADDRESSES: Reply comments must be
filed in Room PL-401, Docket OST-97—-
2881, U.S. Department of
Transportation, 400 7th St. SW.,
Washington , DC 20590. Late filed
comments will be considered to the
extent possible. To facilitate
consideration of comments, each
commenter should file six copies of its
comments.

FOR FURTHER INFORMATION CONTACT:
Thomas Ray, Office of the General
Counsel, 400 Seventh St. SW.,
Washington, DC 20590, (202) 366—4731.
SUPPLEMENTARY INFORMATION: The
Department’s rules governing CRS
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operations—14 CFR part 255—will
expire on March 31, 1999, unless the
Department readopts them or changes
the rules’ termination date to a later
date. 62 FR 66272, December 18, 1997.
We published an advance notice of
proposed rulemaking to begin a
proceeding for reexamining the rules
and determining whether they should
be readopted and, if so, whether they
should be changed. 62 FR 47606,
September 10, 1997. Under our
modified schedule, the reply comments
are due January 23 (the comments were
due December 9). 62 FR 58700, October
30, 1997.

American Airlines, the principal
owner of Sabre, the largest system and
a major user of every system’s services,
has asked us to change the due date for
reply comments to February 3, 1998 (as
requested by our staff, American served
its request on every commenter, so that
all parties will be aware of its request).
American notes that many comments
were filed in response to our advance
notice, that those comments raised a
number of complex issues, and that
some parties did not file their comments
until well after the due date for
comments. American contends that an
extension of time for the reply
comments is needed to ensure that all
interested persons have a reasonable
opportunity to review the initial
comments and to prepare their reply
comments. We intend to complete our
rulemaking as soon as reasonably
possible, given the impact of computer
reservations system practices on airline
competition, the public’s ability to
obtain accurate and complete
information on airline services, and the
airline and travel agency businesses. We
have nonetheless decided to grant the
short extension requested by American.
Many parties filed comments, and those
comments dealt with a number of
difficult issues. We are likely to have a
better record for preparing a notice of
proposed rulemaking if we enable the
parties to prepare reply comments that
discuss in depth all of the issues. We
will therefore extend the due date for
reply comments to February 3.

Issued in Washington, D.C. on January 16,
1998.

Nancy E. McFadden,

General Counsel.

[FR Doc. 98-1595 Filed 1-22-98; 8:45 am]
BILLING CODE 4910-62—-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Voting by Interested Members of Self-
Regulatory Organization Governing
Boards and Committees

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rulemaking.

SUMMARY: On May 3, 1996, the
Commodity Futures Trading
Commission (““Commission’’) published
for comment in the Federal Register a
proposed new Regulation 1.69 1 that
would implement the statutory
directives of Section 5a(a)(17) of the
Commodity Exchange Act (““CEA”) as it
was amended by Section 217 of the
Futures Trading Practices Act of 1992
(“FTPA’).2 The Commission received
eleven comment letters in response to
the proposed rulemaking. Based upon
those comments, the Commission has
amended its proposed rulemaking and
has determined to publish a revised
proposed rulemaking for additional
public comment.

Proposed Commission Regulation
1.69 would require self-regulatory
organizations (*‘SRO”) to adopt rules
prohibiting governing board,
disciplinary committee, and oversight
panel members from deliberating or
voting on certain matters where the
member had either a relationship with
the matter’s named party in interest or
a financial interest in the matter’s
outcome. The proposed rulemaking also
would amend Commission Regulations
1.41 and 1.63 to make modifications
made necessary by proposed
Commission Regulation 1.69.

DATES: Comments on the proposed rule
and rule amendments must be received
by February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
David P. Van Wagner, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581; Telephone: (202) 418-5481.
SUPPLEMENTARY INFORMATION:

l. Introduction

Section 217 of the FTPA amended
Section 5a(a)(17) of the CEA to require
that contract markets ““provide for the
avoidance of conflict of interest in
deliberations by [their] governing
board[s] and any disciplinary and

161 FR 19869 (May 3, 1996).
2pub. L. No. 102-546, § 217, 106 Stat. 3590
(1992).

oversight committee[s].” 3 On May 3,
1996, the Commission published for
public comment in the Federal Register
a proposed new Regulation 1.69 which
required SROs to adopt rules
prohibiting governing board,
disciplinary committee and oversight
panel members from deliberating and
voting on certain matters where the
member had either a relationship with
the matter’s named party in interest or
a financial interest in the matter’s
outcome.# The Commission also
proposed to make related amendments
to existing Commission Regulations 1.3,
1.41 and 1.63.

I1. Comments Received

The Commission received eleven
comment letters in response to its
proposed rulemaking. The comment
letters were submitted by six futures
exchanges (the Chicago Board of Trade
(““CBT"), the Chicago Mercantile
Exchange (““CME"), the Coffee, Sugar &
Cocoa Exchange, Inc. (““CSC”), the
Kansas City Board of Trade (“KCBT"),
the New York Cotton Exchange
(““NYCE™), and the New York Mercantile
Exchange (“NYMEX")); two futures
clearing organizations (the Board of
Trade Clearing Corporation (*“BOTCC”)
and the Commodity Futures Clearing
Corporation of New York (“CFCCNY™));
two futures trade associations (the
Equity Owners’ Association of the CME
(““EOA”) and the Futures Industry
Association (“FIA”)); and a registered
futures association (“RFA™) (the
National Futures Association (““NFA’)).

The Commission has reviewed these
comments carefully and has decided to
issue for public comment re-proposed
versions of Regulation 1.69 and
amended Regulations 1.41 and 1.63
with modifications from the originally-
proposed versions. The following
section of this release analyzes the
Commission’s rulemaking. Each
provision of the Commission’s
originally-proposed rulemaking is
described along with a discussion of
comments which were made on that
particular provision, an indication of
how the provision has been amended in

3For the purposes of this release, the term
committee generally will be used to include
governing boards, disciplinary committees and
oversight panels unless otherwise specified. This
proposed rulemaking’s definitions of governing
board, disciplinary committee, oversight panel and
SRO are discussed below in Section IIl.A.

461 FR 19869 (May 3, 1996). In that same Federal
Register release, the Commission also published for
public comment a proposed new Regulation 156.4
which required contract markets to make more
readily available to the public the identity of
members of broker associations at their respective
exchanges. The Commission adopted Regulation
156.4, with minor modifications, on August 2, 1996.
61 FR 41496 (August 9, 1996).
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this proposed rulemaking, and an
explanation of the Commission’s
rationale for amending the provision.5

A. Reason for Rulemaking

The Commission notes that in
addition to comments on particular
provisions, there also were several
general comments on the originally-
proposed rulemaking. The BOTCC, CBT
and CFCCNY each commented that no
provision of CEA Section 5a(a)(17)
requires that the Commission adopt a
conflict of interest regulation other than
Section 5a(a)(17)(C)’s requirement that
the Commission establish conditions
under which committee members
required to abstain from voting on
significant actions in which they have a
substantial financial interest may
nevertheless participate in
deliberations. The NYCE similarly
commented that Regulation 1.69 should
be confined to the areas specified by
CEA Section 5a(a)(17) and that, instead
of a Commission rulemaking, SRO
committees should only have to follow
the traditional “‘bad faith” standard
when determining conflicts of interest.6

The commenters are correct in stating
that paragraph (C) of Section 5a(a)(17) is
the only provision that requires
Commission rulemaking. The other
provisions require SRO rules. Such
rules, however, must be submitted for
Commission review pursuant to either
CEA Section 5a(a)(12)(A), in the case of
contract markets, and CEA Section 17(j),
in the case of registered futures
associations. The Commission believes,
therefore, that it is appropriate to
establish by rulemaking the standards

5For ease of reference, this release will
henceforth refer to the rulemaking published on
May 3, 1996, as the originally-proposed rulemaking.
The release will refer to the currently-proposed
rulemaking version as the proposed rulemaking.

6 The governing boards of futures exchanges are
legally bound not to act in “‘bad faith” when taking
actions on behalf of an exchange. This “bad faith”
standard was first articulated in Daniel v. Board of
Trade of the City of Chicago, 164 F. 2d 815 (7th Cir.
1947), a case arising from CBT emergency actions
raising the price limits on various grain futures
contracts due to price volatility. The plaintiffs in
that case lost money on their grain positions as a
result of the CBT’s actions and claimed that the
CBT’s Board members acted “willfully, maliciously,
and for their own personal gain’ in imposing
emergency price limits. Id. at 818. In the Daniel
case, the Court recognized that while exchange
boards have a ““duty” to address market
emergencies, they also have a “relation to the
public” which requires that they “act with the
utmost objectivity, impartiality, honesty, and good
faith.”” 1d. at 819-20. In order to prevail in a suit
challenging an emergency action, the Court
determined that the plaintiff must show ‘‘bad faith
amounting to fraud,” since fraud would imply a
board’s breach of its public trust. Id. The “bad
faith”” standard governing exchange boards has been
consistently followed and further refined by the
Commission and the courts.

with which such SRO rules must
conform.

While proposed Regulation 1.69
would implement the provisions of CEA
Section 5a(a)(17), the proposed
rulemaking also would give content to
the “bad faith” standard traditionally
applied to futures exchange governing
boards.” By establishing specific factors
to be considered with respect to barring
persons with potential financial or
personal interests from deliberating and
voting on committee decisions, the
Commission believes that proposed
Regulation 1.69 would reduce the
potential for collateral attack of such
committee decisions on the grounds that
they were made in “‘bad faith.” The
Commission has structured proposed
Regulation 1.69 to provide guidance to
SROs, consistent with the new
provisions of the CEA, on what type of
circumstances could be the basis for
“bad faith” challenges.

The BOTCC commented that the
SROs, not the Commission, should
adopt procedures to address conflict of
interest situations. The Commission
notes that, while proposed Regulation
1.69 would establish minimum
standards for conflict of interest
restrictions, the SROs would have a
large degree of discretion when they
formulated their required implementing
rules to adopt the procedures that were
most compatible with their committees’
structures and practices.

B. Enforcement of SRO Implementing
Rules

The EOA commented that it believes
that recently the SROs have often
ignored their written and unwritten
standards regarding participation in
governance and committee matters. The
Commission’s proposed rulemaking
would address this concern to the extent
that it would require SROs to codify
their conflict of interest standards
consistent with Regulation 1.69. The
Commission reminds the SROs that they
would be required to enforce any such
implementing rules pursuant to Section
5a(a)(8) of the CEA and that SRO
enforcement of such rules would be
monitored by the Commission as part of
its ongoing rule enforcement review
program.s

7 See footnote 6 above.

8Should it ever become necessary, the
Commission could enforce SRO rules implementing
Regulation 1.69. For example, under CEA Section
8c(a)(1), the Commission can “‘suspend, expel, or
otherwise discipline” an SRO committee member
for violating an SRO Regulation 1.69-implementing
rule should the subject SRO fail to take disciplinary
action against such a committee member.

C. Other Related Regulatory Provisions

The CBT commented that Regulation
1.69, as originally proposed, was
inconsistent with Regulations 1.41(f) ©
and 8.17(a)(1).1° The CBT did not
specify how these provisions were
inconsistent with originally-proposed
Regulation 1.69. While Regulation 1.69
pertains to some of the same subject
matter areas covered by Regulations
1.41(f) and 8.17(a)(1), the Commission
believes that proposed Regulation 1.69’s
requirements would not conflict with
any aspect of these provisions. In fact,
proposed Regulation 1.69(b)(2)(iii),
which lists the types of positions that
SROs must review when determining
the existence of a conflict of interest, is
based upon the position information
which contract markets already are
required to gather and to provide to the
Commission upon the adoption of
temporary emergency rules, pursuant to
Regulation 1.41(f)(3)(ii). In the case of
Regulation 8.17(a)(1), proposed
Regulation 1.69 merely would clarify
the requirements of that provision by
enumerating what constituted a
“financial, personal or other direct
interest” in a disciplinary committee
matter.

I11. Proposed Rulemaking

A. Definitions

1. Self-Regulatory Organization

i. Application to Clearing Organizations

The Commission originally proposed
to apply Regulation 1.69’s conflict of
interest restrictions to the governing
board, disciplinary committees and
oversight panels of each SRO.
Originally-proposed Regulation
1.69(a)(6)’s definition of SRO included
contract markets, clearing organizations
and RFAs. While Section 217 of the
FTPA specifies that “contract markets”
must adopt conflict of interest
provisions, the Commission indicated in
its originally-proposed rulemaking that
it believed that it would be appropriate
for Regulation 1.69’s conflict of interest
restrictions to extend to clearing
organizations and RFAs as well. The
Commission particularly sought
comment on the definition of SRO and
whether it would be consistent with the
principles endorsed by CEA Section
5a(a)(17) to extend the conflict of
interest restrictions to clearing
organizations and RFAs.

9 Regulation 1.41(f) establishes procedures for
SRO adoption of temporary emergency rules.

10Regulation 8.17(a)(1) prohibits a person from
serving on a contract market disciplinary committee
if ““he or any person or firm with which he is
affiliated has a financial, personal or other direct
interest in the matter under consideration.”
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The FIA commented that it did not
object to Regulation 1.69’s requirements
being applied to clearing organizations.
The BOTCC and CFCCNY commented
that CEA Section 5a(a)(17) only applies
to contract markets and that,
accordingly, Congress was clearly only
referring to futures exchanges, not
clearing organizations. The BOTCC and
CFCCNY also commented that applying
conflict of interest restrictions to
exchanges alone would be consistent
with the different natures of exchange
and clearing organization actions. They
stated that exchanges can take actions
that are specifically designed to have a
market impact and, thus, possibly affect
the positions of board members (e.g.,
ordering liquidation trading, changing
delivery dates, etc.). The BOTCC and
CFCCNY contended that clearing
organizations do not generally regulate
trading but instead take actions to
maintain the financial integrity of the
clearing system and, thus, do not take
actions that directly affect the positions
of particular board members.

The Commission notes that, while
CEA Section 5a(a)(17) applies to
*‘contract markets,” the provision also
specifies that its conflict of interest
restrictions shall apply to committees
handling certain types of margin
changes. Margin levels in the futures
industry are established by both
contract markets and clearing
organizations. The Commission also
notes that there have been previous
occasions when CEA requirements for
contract markets have been applied to
clearing organizations. For example,
Section 5a(a)(12)(A) of the CEA
mandates Commission review of
“‘contract market” rules, while
Commission Regulation 1.41, which
establishes procedures for Commission
review of proposed rules, specifically
includes clearing organizations within
its definition of contract markets for
these purposes. In addition, clearing
organizations already are subject to
regulatory requirements that are
comparable to Regulation 1.69 such as
Regulation 1.41(f)’s emergency action
provisions and Regulation 1.63’s
prohibition on committee service by
persons with disciplinary histories.
Finally, some contract markets have in-
house clearing organizations (e.g., CME
and NYMEX), while other contract
markets are cleared by independent
clearing organizations (e.g., CBT and
NYCE). Applying Regulation 1.69 to
clearing organizations, as well as
contract markets, would ensure that
there would not be differing treatment
of contract markets based on whether or
not they had an in-house or

independent clearing mechanism. For
these reasons, the Commission has
determined that it would be appropriate
to treat clearing organizations as
included in the definition of ““‘contract
markets’ in CEA Section 5a(a)(17) and
to make clearing organizations subject to
proposed Regulation 1.69.

ii. Application to RFAs

The Commission also has decided to
include RFAs within the definition of
SRO in order to ensure that their
committees would be subject to
proposed Regulation 1.69. This would
reduce the potential for committee
member bias and self-interest in RFA
proceedings as well.11

2. Governing Board

As originally proposed, Regulation
1.69’s definition of governing board
included any SRO “‘board of directors,
board of governors, board of managers,
or similar body” and any subcommittee
thereof, such as an executive committee,
that is authorized to take action on
behalf of its SRO. The CBT commented
that the Commission should confirm
that a subcommittee of a governing
board when not authorized to act on
behalf of an SRO or when formulating
recommendations to the board on a
matter is neither a ‘“‘governing board”
nor an “‘oversight panel” under
Regulation 1.69. The Commission
believes that the recommendations of
governing board subcommittees often
are adopted in full by governing boards
because the boards rely heavily on their
subcommittees’ recommendations.
Accordingly, the Commission has
revised the proposed rulemaking’s
definition of governing board to apply to
SRO boards or board subcommittees
that are authorized “‘to take action or to
recommend the taking of action” on
behalf of an SRO.

3. Disciplinary Committee

As originally proposed, Regulation
1.69 defined an SRO “‘disciplinary
committee’”” to mean a body that was
authorized by an SRO “‘to conduct
disciplinary proceedings, to settle
disciplinary charges, to impose
sanctions, or to hear appeals thereof.”

i. Issuing Disciplinary Charges

The CBT commented that the
Commission should confirm that
Regulation 1.69’s disciplinary

11]n its comment letter, NFA did not object to the
inclusion of RFA’s in the definition of an SRO. NFA
did request, however, that the definition be clarified
with respect to the handling of conflict of interests
due to a committee member’s financial interest in
a significant action. As explained in Section
111.B.2.i.d. below, the proposed rulemaking has been
revised in this regard.

committee definition does not include
committees that issue disciplinary
charges. In fact, the Commission
believes that disciplinary committee
members with conflicts of interest can
have a significant influence on the
disciplinary process during the charging
stage. Accordingly, the Commission has
modified proposed Regulation 1.69 to
include the issuance of disciplinary
charges as one defining characteristic of
a disciplinary committee.12

ii. Minor Rule Violations

The CBT, CME, FIA, NYCE and
NYMEX each commented that
Regulation 1.69’s definition of
disciplinary committee should exclude
committees that deal with decorum and
recordkeeping violations. The
Commission agrees that the conflict of
interest requirements need not apply to
disciplinary committees that handle
minor disciplinary matters but only to
the extent that such matters are handled
in a summary manner. Accordingly, the
Commission has revised final
Regulation 1.69(a)(1)’s definition of
“disciplinary committee” to exclude
committees that ‘““summarily impose
minor penalties for violating rules
regarding decorum, attire, the timely
submission of accurate records for
clearing or verifying each day’s
transactions or other similar
activities.” 13 This revision, which
incorporates elements of Commission
Regulation 8.27’s summary disciplinary
provision, is only intended to create an
exclusion for committees that handle
minor disciplinary matters where it is
important to impose sanctions in a
prompt manner.

iili. Committees Versus Committee
Members

In its originally-proposed rulemaking
release, the Commission sought
particular comment on the aspect of the
definition of disciplinary committee
under which the conflict of interest
restrictions applied to members of
disciplinary committees when they
deliberated and voted on matters as a
body, but did not apply to members of
disciplinary committees when they
exercised disciplinary powers
individually. Thus, the originally-
proposed definition did not include
persons authorized to take disciplinary
actions, such as floor committee

12The Commission also has proposed a
conforming amendment to Regulation 1.63’s
definition of disciplinary committee. See Section
I11.E. below for a description of proposed amended
Regulation 1.63.

13 nsofar as such types of rule violations are not
dealt with in a summary manner, they would not
be excluded under the proposed definition.
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members, who dispose of minor
disciplinary violations by individually
issuing fines or penalties, but did apply
in instances when more than one
committee member was required to
endorse such an action. No commenter
addressed this issue.

The Commission has decided to
revise proposed Regulation 1.69’s
disciplinary committee definition so
that there would be no distinction
between disciplinary matters that were
handled by full committees and those
handled by individual committee
members. Instead, as discussed above,
the Commission has determined to
incorporate into the definition a
functional exclusion for committees that
summarily impose minor penalties for
decorum, attire and certain
recordkeeping violations. Thus, the
disciplinary committee definition
would apply to any entity with
disciplinary authority, whether a single
person or a body of persons.

4. Oversight Panel

In the originally-proposed
rulemaking, the Commission defined
“oversight panel’ as an SRO committee
authorized to ‘“‘review, recommend, or
establish policies or procedures with
respect to the [SRO’s] surveillance,
compliance, rule enforcement, or
disciplinary responsibilities.” 14 The
CBT and NYCE commented that this
definition was too broad and should not
include committees which review or
recommend policies as such a definition
would deter people, inside and outside
of the futures industry, from serving on
task forces and planning committees
that formulate ideas that are helpful to
the SROs.

The Commission believes that SRO
policies with respect to surveillance,
compliance, rule enforcement and
disciplinary responsibilities are an
important part of the self-regulatory
process and that persons who are
entrusted with such responsibilities
should be free from conflicts of
interests.

The CBT and NYCE suggested that the
definition of oversight panel be limited
to panels that establish self-regulatory
policies or procedures because they are
the panels that adopt measures on
behalf of their SROs. Presumably, the
CBT and NYCE suggested excluding
panels that review or recommend such
policies or procedures because their
actions may only be implemented upon
adoption by some other authority, such
as an SRO’s governing board or
membership. The Commission believes,

14 See originally-proposed Commission
Regulation 1.3(tt).

however, that often the recommendation
of an oversight panel with respect to
self-regulatory policies or procedures
can be tantamount to the establishment
of such policies or procedures because
the adopting authority relies on the
panel’s recommendation. Accordingly,
the Commission has determined that the
proposed rulemaking’s definition of
oversight panel should apply to SRO
bodies that ‘““recommend or establish”
possible self-regulatory policies or
procedures for an SRO, while excluding
bodies that review such measures on
behalf of their SRO.15

5. Family Relationship

As further discussed below,
originally-proposed Regulation 1.69
prohibited committee members from
deliberating and voting on committee
matters in which any member of their
immediate family was a named party in
interest. For these purposes, originally-
proposed Regulation 1.69 defined
“immediate family”” to mean a person’s
‘‘spouse, parent, stepparent, child,
stepchild, sibling, stepbrother,
stepsister, or in-law.” Although no
commenters addressed the originally-
proposed definition, the Commission
has decided to modify the definition in
two respects for this proposed
rulemaking.

First, consistent with the terminology
used in CEA Section 5a(a)(17), the
Commission proposes to use the defined
term “family relationship” instead of
the originally-proposed “immediate
family.” Second, the Commission has
decided to amend the provision
substantively by defining family
relationship to mean a committee
member’s “‘spouse, former spouse,
parent, stepparent, child, stepchild,
sibling, stepbrother, stepsister,
grandparent, grandchild, uncle, aunt,
nephew, niece or in-law.” The
Commission believes that these levels of
familial relations are sufficiently close
that they could unduly influence a
committee member’s decisionmaking.
Accordingly, the proposed definition
should help to assure that committee
decisions would be the result of fair
deliberations and would not be tainted
by the real or perceived self-interest of
committee members.

6. Significant Actions

In the originally-proposed
rulemaking, Regulation 1.69’s conflict of
interest restrictions were applied to SRO
committees whenever they considered
any “‘significant action which would not

15 The oversight panel definition would be

established by proposed Regulation 1.69(a)(4) and
not by Regulation 1.3 as originally proposed.

be submitted to the Commission for its
prior approval.” The originally-
proposed definition of that term
included, at a minimum, two types of
SRO actions: (1) SRO actions or rule
changes that addressed emergencies as
defined by Commission Regulation
1.41(a)(4) and (2) SRO margin changes
that responded to extraordinary market
conditions when such conditions were
likely to have a substantial effect on
prices in any contract traded or cleared
at the SRO.

Proposed Regulation 1.69’s definition
of this term has been modified in
several respects to accommodate
suggestions made by commenters. In
addition, for ease of reference, instead of
“*significant action which would not be
submitted to the Commission for its
prior approval,” proposed Regulation
1.69 uses the defined term “significant
action.” The proposed ‘“‘significant
action” definition, though, continues to
be limited to SRO actions which are not
submitted to the Commission for prior
approval.

i. Scope of Definition

Four commenters—the CBT, FIA,
NYMEX and BOTCC—suggested that
the significant action definition not be
modified by the term “‘at a minimum,”
as originally proposed. The commenters
believed that the use of this modifier
deprived SROs of notice of what actions
would be deemed significant and could
potentially subject some committee
actions to second-guessing. The
Commission agrees that the inclusion of
this phrase could lead to distracting
collateral attacks on the actions of
committees that are not subject to the
conflict of interest restrictions.
Accordingly, proposed Regulation
1.69(a)(8)’s definition of significant
action does not include the “‘at a
minimum’ modifier.

ii. Nonphysical Emergency Rules

The BOTCC, CBT and FIA
commented that CEA Section 5a(a)(17)
requires that conflict of interest
requirements apply to SRO committees
when they consider ‘“‘any nonphysical
emergency rule,” while proposed
Regulation 1.69’s definition included
both physical and nonphysical
emergency rules. These commenters
urged the Commission to adhere to
Congress’ mandate and to limit the
significant action definition to include
only nonphysical emergencies. The
Commission concurs with the
commenters and has revised the
proposed definition, which incorporates
portions of Regulation 1.41(a)(4)’s
definition of emergency, to include
committee actions that respond to
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nonphysical emergencies (see
Regulations 1.41(a)(4)(i) through (iv)
and (vi) through (viii)) and to exclude
committee actions that respond to
physical emergencies (see Regulation
1.41(a)(4)(V)).

iii. Types of Margin Changes

The CME commented that Regulation
1.69’s significant action definition
should include margin changes that are
used for regulatory purposes. In
addition, the CBT, CME, FIA and
NYMEX commented that, instead of
margin changes that respond to market
conditions that are likely to have a
substantial effect on contract prices, the
significant action definition should only
include margin changes that are likely
to have a substantial effect on contract
prices. The commenters contended that
their suggested approach would more
closely conform with CEA Section
5a(a)(17).16

The Commission believes that the
decisionmaking ability of committee
members is most likely to be influenced
by their personal interests when they
consider actions which could impact
them monetarily. Accordingly, the
definition of significant action should
focus on committee actions which have
the most potential for affecting prices in
particular contracts. Consistent with
that rationale, the Commission has
decided to include aspects of both of the
above suggestions in its proposed
rulemaking. Thus, proposed Regulation
1.69(a)(8)(ii)’s definition of an SRO
significant action includes changes in
margin levels that: (1) are designed to
respond to extraordinary market
conditions such as actual or attempted
corners, squeezes, congestion, or undue
concentrations of positions or (2) are
likely to have a substantial effect on
prices in any contract traded or cleared
at the SRO.

The NYCE suggested that the
Commission modify its significant
action definition to pertain to margin
changes that respond to price changes
that are greater than some pre-
established, one-day percentage market
move. The Commission believes that
such an approach could be an
acceptable way of defining SRO
committee significant actions that
should be subject to Regulation 1.69’s
conflict of interest requirements. The
Commission is not prepared, however,
to establish a quantifiable industry-wide

16 CEA Section 5a(a)(17) states that the term
“significant action that would not be submitted to
the Commission for its prior approval’ shall
include “any changes in margin levels designed to
respond to extraordinary market conditions that are
likely to have a substantial affect [sic] on prices in
any contract traded on such contract market.”

standard as part of this proposed
rulemaking. The Commission believes
that it would be difficult to establish
such a standard at this time given the
wide variety of types of SROs and
futures contracts that exist. Instead, the
Commission in its proposed rulemaking
has adopted a “‘significant action”
definition that would address the
requirements explicitly set forth in CEA
Section 5a(a)(17), but that, at the same
time, would give each SRO the
flexibility to adopt implementing
measures that would be sensitive to the
circumstances of its particular markets.

In its originally-proposed rulemaking,
the Commission sought comment on
whether there were any other types of
SRO actions or rule changes that should
be subject to Regulation 1.69’s
requirement. As examples, the
Commission asked whether “changes to
a price quote on a price change register,
setting modified closing call ranges, or
establishing settlement prices” should
be included in Regulation 1.69’s
significant action definition.1” The CBT,
CME and NYMEX opposed classifying
price change register revisions as
significant actions, while the CBT and
CME similarly opposed the inclusion of
the establishment of modified closing
call ranges and settlement prices.
Generally, the commenters felt that
subjecting such actions to conflict of
interest requirements would be a
cumbersome burden for SRO
committees that carry out these
functions. Accordingly, the Commission
has decided not to revise proposed
Regulation 1.69’s significant action
definition in this regard.

B. Self-Regulatory Organization Rules

1. Relationship With a Named Party in
Interest

i. Nature of Relationship

Originally-proposed Regulation
1.69(b)(1) mandated that SROs
implement rules requiring that
committee members abstain from
deliberating and voting on any matter in
which they had a significant
relationship with the matter’s “named
party in interest.” 18 Originally-
proposed Regulation 1.69(b)(1) listed
the types of relationships between a
committee member and named party in
interest that required abstention,
including family, employment, broker
association and ‘“‘significant, ongoing

17See 61 FR 19869, 19872 n. 12.

18 For these purposes, originally-proposed
Commission Regulation 1.69 defined a named party
in interest as a “‘party who is identified as the
subject of any matter being considered” by an SRO
committee. This same definition has been used in
this proposed rulemaking as Regulation 1.69(a)(6).

business” relationships. Several
commenters suggested ways in which
the Commission could clarify the types
of relationships that would be the
grounds for an abstention.

a. Clearing Relationships.—The CME,
FIA and NFA commented that SRO
committee members should not be
required to abstain from committee
matters if they use the same clearing
member as a matter’s named party in
interest. The Commission agrees that
sharing a clearing member should not,
by itself, influence a committee
member’s decisionmaking. Accordingly,
proposed Regulation 1.69(b)(1)(i)(D)
explicitly provides that such a
relationship shall not require a
committee member to abstain from a
matter.

The CBT commented that
relationships between a clearing firm’s
employees or principals and the SRO
members who are cleared by the firm
should not be considered a “significant,
ongoing business relationship’ under
Regulation 1.69(b)(1). The Commission
believes that two parties to such a
clearing relationship may not always be
totally impartial if one party is involved
in considering an SRO committee action
that directly bears upon the other,
especially in instances where a cleared
member constitutes a significant portion
of a firm’s clearing activity.
Accordingly, the Commission has
decided not to exclude such
relationships from proposed Regulation
1.69(b)(1)(i).

b. Specificity of Relationship
Standard.—The Commission also
received two general comments on
originally-proposed Regulation
1.69(b)(1) from the CME and NYCE. The
CME stated that the provision went too
far in specifying the details as to what
constituted a significant relationship
that required abstention. By contrast,
the NYCE suggested that originally-
proposed Regulation 1.69(b)(1) was not
sufficiently detailed and should include
an objective standard to identify
disqualifying relationships based upon:
(1) the length of the relationship and (2)
the amount of monies that are earned by
the parties as a result of the
relationship.

In formulating proposed Regulation
1.69(b)(1)(i), the Commission has
attempted to establish a categorical
listing of the types of personal and
business relations that have the
potential to influence committee
members unduly. SROs always would
have the discretion, of course, to
include any additional disqualifying
criteria in their own implementing
rules.
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c. Confidentiality of Proceedings.—
Under originally-proposed Regulation
1.69(b)(1), SROs were required to adopt
rules prohibiting committee members
from engaging in any type of
deliberations or voting on matters where
they had a significant relationship with
the matter’s named party in interest.
The CBT noted that CEA Section
5a(a)(17) limits this requirement to
“confidential” deliberations and voting.
For this proposed rulemaking, the
Commission would require that
committee members abstain from any
type of deliberation and voting on
matters where they had a relationship
with the named party in interest,
whether the deliberation was
confidential or non-confidential.

Theoretically, non-confidential
committee meetings would permit
outsiders to monitor the fairness of a
committee’s decisionmaking processes.
The Commission does not believe,
however, that it is likely that there
would be an effective outside presence
at such committee meetings given the
SROs’ traditional practice of closing
committee meetings to the public. In
addition, even open committee meetings
would not prevent a committee
member’s decisionmaking from being
influenced by self-interest, especially
since the particulars of a committee
member’s personal interest in a matter
might not be known to any outsiders
attending committee meetings.

CEA Section 5a(a)(17) states that “at
a minimum” the named party in interest
conflict of interest restrictions shall
apply to the “confidential deliberations
and voting” of contract market
governing boards, disciplinary
committees and oversight panels.
Because CEA Section 5a(a)(17) merely
sets a minimum baseline as to the
application of conflict of interest
requirements, the Commission has
decided to propose the more
prophylactic approach of applying
Regulation 1.69(b)(1)’s requirements to
all deliberations, whether confidential
or not. The Commission notes that this
approach also is consistent with the
existing conflict of interest requirements
of Regulation 8.17(a)(1) which do not
distinguish between confidential and
non-confidential disciplinary committee
proceedings.19

d. Time Frame of Relationship.—In
addition, the Commission wishes to
clarify that conflict of interest
determinations under proposed
Regulation 1.69(b)(1)(i) should be based
upon circumstances at the time of a
committee’s consideration of a matter.
Accordingly, if a committee member

19 See footnote 10 above.

had some significant business
relationship with a matter’s named
party in interest prior to, but not
concurrent with, his or her committee’s
consideration of the matter, proposed
Regulation 1.69(b)(1) would not prohibit
the committee member from
participating.2® The Commission
believes that this approach is most
appropriate for two reasons. First,
current relationships clearly have a
greater potential influence on committee
members’ decisionmaking than past
relationships. Second, if proposed
Regulation 1.69’s restrictions were
based on past relationships it would
vastly expand the administrative burden
for SRO compliance with Regulation
1.69 and, thus, potentially could
compromise the ability of SRO
committees to dispose of matters in an
expeditious manner.

e. Non-Disciplinary Matters. While
the Commission anticipates that
proposed Regulation 1.69(b)(1)’s
restrictions usually would be applied to
disciplinary cases because they always
would involve named respondents, the
Commission notes that the provision
would pertain to any matter handled by
an SRO governing board, disciplinary
committee or oversight panel in which
there was a particular named party in
interest. Accordingly, the proposed
conflicts restrictions would apply, for
example, to such committees whenever
they reviewed a membership
application or considered some
regulatory action with respect to a
particular individual, such as directing
a person to reduce his or her position
in a contract. The Commission invites
comment on whether the proposed
named party in interest provision
should be clarified to pertain to any
other type of SRO committee action. For
example, should committees be subject
to Regulation 1.69(b)(1) when they
revise price change registers or certify
the late submission of pit cards in
response to requests by particular
members?

ii. Disclosure of Relationship

Originally-proposed Regulation 1.69
did not explicitly require that
committee members inform their SRO
whether they had a relationship with a
matter’s named party in interest. In
order to help ensure that SROs are able
to enforce their Regulation 1.69-
implementing rules, proposed

20 |n addition, the Commission would view it as
an improper circumvention of proposed Regulation
1.69 if a committee member were to drop out of a
broker association, as that term is defined by
Commission Regulation 156.1, or end a significant,
ongoing business relationship simply in order to
avoid having to abstain from a committee matter.

Regulation 1.69(b)(1)(ii) would require
that SRO committee members disclose
to the appropriate SRO staff whether he
or she has any one of the relationships
listed in Regulation 1.69(b)(1)(i) with
respect to a matter’s named party in
interest.

iii. Procedure for Determination

a. Sources of Information.—
Originally-proposed Regulation 1.69 did
not explicitly address how SROs must
enforce any rule prohibiting committee
members from participating in matters
where they had a relationship with the
named party in interest. The CSC
commented that the relationships
enumerated in Regulation 1.69(b)(1), as
originally proposed, would not
generally be known to SRO staff when
they attempted to enforce this
prohibition. Accordingly, the CSC
requested that the Commission clarify
that SROs have no responsibility to
discern relationships between
committee members and named parties
in interest that are not readily available
from SRO records.

The Commission recognizes that
SROs often do not have knowledge of all
possible aspects of the relationships that
may exist between a committee’s
members and named parties in matters
being considered by the committee.
Accordingly, proposed Commission
Regulation 1.69(b)(1)(iii) establishes the
SROs’ responsibilities in this regard.
Under this provision, SROs would be
required, at a minimum, to base their
conflict of interest determinations upon:
(1) information provided by the
committee members themselves
(proposed Regulation 1.69(b)(1)(iii)(A)),
and (2) any other source of information
that was ‘“‘reasonably available” to the
SRO (proposed Regulation
1.69(b)(1)(iii)(B)).

Consistent with proposed Regulation
1.69(b)(2)(ii)’s requirement that
committee members disclose any
relationship with a matter’s named
party in interest, proposed Regulation
1.69(b)(2)(iii)(A) would require that
SROs ascertain from each committee
member whether his or her relationship
with a matter’s named party in interest
fell into one of the “conflict of interest”
categories listed in proposed Regulation
1.69(b)(1)(i) (A) through (E). Proposed
Regulation 1.69 does not prescribe the
manner in which SROs must gather this
information from committee members.
The Commission would expect SROs to
engage each committee member directly
in this regard, whether through oral
guestioning, a written questionnaire or
some sort of committee member pledge,
to determine any possible relationship
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with a matter’s named party in
interest.21

Under proposed Regulation
1.69(b)(2)(ii)(B), SROs also would be
required to consult any other source of
information that was ‘“‘reasonably
available” to them before making a
conflict of interest determination. The
Commission believes that this standard
appropriately accommodates the time
and resource constraints that SROs often
face when administering SRO
committee matters.

b. Responsibility for
Determinations.—The Commission
notes that several commenters objected
to originally-proposed Regulation 1.69’s
requirement that conflict of interest
determinations be made by SRO staffs.
The BOTCC and CBT commented that
CEA Section 5a(a)(17) does not mandate
who must make these decisions. The
CSC and KCBT also contended that it
may be difficult for SRO staff to direct
committee members to abstain and that,
accordingly, such determinations would
be best made by the SRO committee
involved.

Based upon these comments, the
Commission has decided to revise
proposed Regulation 1.69 so that it
states only that SROs must make
determinations as to the existence of
conflicts of interest under Regulation
1.69, but does not identify any
particular SRO personnel or committee
that must make these determinations.
This approach would enable each SRO
to allocate the responsibility for these
determinations as it saw fit, whether it
be to SRO staff, the presiding
committee, or some other party. The
Commission would expect each SRO,
however, to specify in its rules and
procedures implementing Regulation
1.69 the person or group of persons who
would have these responsibilities.

2. Financial Interest in a Significant
Action

i. Nature of Interest

As originally proposed, Commission
Regulation 1.69 required that SRO
committee members abstain from

21The Commission believes that this approach
would be consistent with some of the SRO practices
already in place to enforce SRO conflict of interest
requirements. In the context of disciplinary matters,
for example, the CME has each of its disciplinary
committee members sign a pledge each year which
explains the CME’s conflict of interest requirements
and requires committee members to withdraw from
considering any committee matter that raises a
conflict of interest for them. At NYMEX, staff
explains the exchange’s conflict of interest
restrictions before each disciplinary committee
meeting and then asks whether there are any
disciplinary committee members who believe they
could have a conflict in any of the upcoming
matters.

committee deliberations and voting on
certain matters in which they
“knowingly [had] a direct and
substantial financial interest.”” This
restriction would have applied
whenever a committee considered
significant actions that would not be
submitted to the Commission for its
prior approval.22

In determining a committee member’s
financial interest in a possible
committee action, originally-proposed
Regulation 1.69 required SROs to review
certain positions held by the member,
the member’s immediate family, the
member’s firm and the customers of the
member’s firm in any contract that
could be affected by the committee
action. With respect to a committee
member’s personal positions, originally-
proposed Regulation 1.69 specifically
required that SROs consider gross
positions held in the member’s personal
accounts, the member’s Regulation 1.3(j)
controlled accounts, and any accounts
in which the member had a significant
financial interest. With respect to the
positions of the member’s immediate
family, Regulation 1.69, as originally
proposed, required that SROs consider
gross positions held in the personal
accounts or Regulation 1.3(j) controlled
accounts of the member’s immediate
family. With respect to customer
positions, the originally-proposed
version of Regulation 1.69 required that
SROs consider gross positions held in
proprietary accounts at the committee
member’s firm, net positions held in
customer accounts at the member’s firm,
and gross positions held by any
customers who constituted a significant
proportion of business for the member’s
firm.

The Commission received a wide
range of comments on the originally-
proposed rulemaking’s provisions
regarding conflicts of interest due to
financial interest in a significant action.
Subject to the limits mandated by CEA
Section 5a(a)(17) with respect to conflict
of interest requirements, the
Commission has attempted to
incorporate into proposed Regulation
1.69 many of the suggestions made by
the commenters.

a. Committee Member Expertise—The
KCBT commented that under the
Commission’s original proposal,
committee members who were actively
involved with a contract on a daily basis
likely would be the very same
committee members who would have to
abstain from participating in committee
deliberations and voting on significant

22The definition of such significant actions is set
forth in proposed Regulation 1.69(a)(8) and is
discussed above in Section I11.A.6.

actions concerning such contracts.
Thus, according to the KCBT, these
committee members would have no
input in deciding whether a significant
action was in the best interests of the
contract, and consequently such
decisions would be left to persons who
were less familiar with the contract. The
Commission recognizes that this tension
is inherent in the conflict of interest
requirements imposed by CEA Section
5a(a)(17) and Regulation 1.69. To the
extent possible, the Commission has
attempted to alleviate this concern in
the proposed rulemaking by permitting
otherwise conflicted committee
members to deliberate on matters when
they, among other things, have “unique
or special expertise, knowledge or
experience in the matter under
consideration.”23

b. Small Exchanges.—The KCBT also
commented that nearly all committee
members at small exchanges have a
substantial financial interest in the
exchange’s primary products. Thus,
under originally-proposed Regulation
1.69, a high percentage of committee
members at such exchanges would be
disqualified from participating in
significant actions concerning such
contracts. The Commission understands
that the requirements of Regulation 1.69
may be difficult for small exchanges to
adhere to in this regard. As discussed
below, however, proposed Regulation
1.69 would provide each SRO with
some flexibility in formulating its
implementing rules. Moreover, the
Commission believes that the potential
for this problem would be greatly
reduced if the exchanges ensured that
their committees represented a wide
diversity of membership interests,
including representatives from various
trading pits, consistent with the
composition requirements of Regulation
1.64.

c. Position Size.—As noted, while
Commission Regulation 1.69, as
originally proposed, required that
committee members abstain from
deliberating and voting on significant
actions when they had a “‘direct and
substantial financial interest’” in the
outcome of the matter, it did not set any
specific standards as to what financial
interest or position size warranted a
member’s abstention. Instead, the
Commission originally proposed that
each SRO adopt its own standards in
this regard as part of its implementing
rules and procedures.

23 See proposed Commission Regulation
1.69(b)(3)(i)(B). See also Section I11.B.3. below for a
discussion of the conditions under which otherwise
conflicted committee members would be permitted
to participate in committee matters.
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The NYCE commented that
Regulation 1.69 should establish some
objective threshold in this area based
upon the potential financial loss or gain
which a committee member could incur
as a result of his or her committee’s
possible significant action. The CBT
commented that SROs should have the
discretion to decide when a committee
member’s financial interest in a matter
was direct and substantial. The CME
contended that the wide disparity in
sizes among the exchanges and their
contracts would make it difficult for a
regulation to specify a particular
position size that would constitute a
“direct and substantial financial
interest.”

At the present time, the Commission
has decided not to incorporate into
proposed Regulation 1.69 any numerical
thresholds as to what constitutes a
committee member’s direct and
substantial financial interest in a
significant action. Instead, the SROs
could include standards in their
implementing rules that were
appropriate to their markets. Any such
criteria should be premised on, among
other things, the extent to which a
committee member was exposed to
market risk, the size of the member’s
positions, whether or not the positions
were market neutral and, with respect to
a member’s affiliated firm, the potential
effect on the firm’s capital. In addition,
the Commission would expect each SRO
to assess the magnitude and probable
market impact of the underlying
significant action being considered by
the SRO committee.

d. Application to RFAs.—The NFA
commented that RFAs do not consider
“significant actions,” as that term was
defined by originally-proposed
Regulation 1.69, and that, accordingly,
RFAs should be excluded from
Regulation 1.69’s conflict of interest
requirements with respect to SRO
committees that handle significant
actions. The Commission agrees that
RFA committees do not take such
significant actions and, accordingly, has
revised proposed Regulation 1.69(a)(7)’s
definition of SRO to exclude RFAs from
the conflict of interest requirements in
those instances.

ii. Disclosure of Interest

Under originally-proposed
Commission Regulation 1.69, whenever
an SRO committee considered a
significant action, each member of the
committee would have been required to
disclose to the SRO’s staff any position
information that was known or should
have been known by the member with
respect to the positions listed in
proposed Regulation 1.69(b)(2) (i.e.,

positions held by the member, the
member’s family, the member’s firm and
certain customers of the member’s firm).
For the purposes of this provision,
committee members were presumed to
have knowledge with respect to certain
of these positions.

a. Presumption of Knowledge.—The
CBT, CME and FIA each commented
that this presumption of knowledge
provision would force a large number of
committee members to abstain
voluntarily from matters for fear that
they would be presumed to have
knowledge of position information. The
CBT and CME contended that the
provision should not be a part of any
conflict of interest requirement because
committee members who are not aware
of their financial interest in a committee
matter cannot be motivated by that
interest. The CSC and FIA commented
that the provision presumed committee
member knowledge of position
information that members might not
know. Thus, the provision could have
the consequence of creating conflicts of
interest as it could force committee
members to inquire about conflict-
creating positions of which they
otherwise would be ignorant. Each of
these commenters recommended
deleting the presumption of knowledge
provision.

The Commission has revised
proposed Regulation 1.69(b)(2)(ii) so
that it does not presume committee
member knowledge of any position
information. Instead, a committee
member would be required, under each
SRO’s Regulation 1.69-implementing
rule, to disclose to the SRO relevant
position information that was ‘“*known
to him or her.” A failure to disclose any
such information should be considered
a violation of the SRO implementing
rule. This approach would be consistent
with proposed Regulation 1.69(b)(2)(i),
which would prohibit committee
members from participating in
committee decisions where they
“knowingly [had] a direct and
substantial financial interest in the
result of the vote.”

ili. Procedure for Determination

As originally proposed, Commission
Regulation 1.69 mandated procedures
for SROs when they determined
whether an SRO committee member
should abstain from deliberations and
voting on a significant action due to a
conflict of interest. In ascertaining
information relevant to a committee
member’s possible interest in such an
action, the original proposal permitted
SRO staff to rely upon:

(1) the most recent large trader reports
and clearing records available to the
staff;

(2) position information provided to the
staff by the committee member; and

(3) any other source of position
information which was readily
available to the staff.

a. Review of Positions.—The BOTCC
commented that assembling all of the
position information required by
originally-proposed Regulation 1.69
would impose significant, time-
consuming burdens on SRO staffs. The
CME suggested that the information-
gathering requirement be limited to
information that was reasonably
available to the SRO.

The BOTCC, CSC and NYMEX
commented that committees which
undertake significant actions must act in
a swift and decisive manner. They
contended that the number of categories
of positions to be reviewed by SROs in
applying Regulation 1.69 to committees
considering significant actions would be
so extensive that it would cause
substantial delays and, thus, hinder an
SRO’s ability to respond to emergencies
promptly. The CBT recommended that
given that some significant actions
under originally-proposed Regulation
1.69 also are temporary emergency
actions under Regulation 1.41(f),24 the
list of positions to be reviewed under
Regulation 1.69 should be modified to
follow the position review criteria
already required by Regulation
1.41(H)(3)(v) and, thus, avoid creating
different position review burdens for

24There would be some overlap between the
bases for Regulation 1.41 temporary emergency
rules and the bases for proposed Regulation 1.69
significant actions. Proposed Regulation 1.69
significant actions would include temporary
emergency rules which address: (1) manipulative
activity (Regulation 1.41(a)(4)(i)); (2) corners,
congestion or undue concentrations of positions
(Regulation 1.41(a)(4)(ii)); (3) circumstances which
could materially affect the performance of contracts
(Regulation 1.41(a)(4)(iii)); (4) any sovereign or
exchange action which could have a direct impact
on trading at the contract market (Regulation
1.41(a)((4)(iv)); (5) the bankruptcy of a member or
a legal action which could affect the ability of a
member to perform on its contracts (Regulation
1.41(a)(4)(vi)); (6) any circumstance where a
member’s condition jeopardizes the safety of
customer funds, the contract market or the contract
market’s members (Regulation 1.41(a)(4)(vii)); and
(7) any other unusual, unforeseeable and adverse
circumstance for which it is not practicable for a
contract market to submit a rule to the Commission
for prior review (Regulation 1.41(a)(4)(viii)).
Proposed Regulation 1.69 significant actions would
diverge from Regulation 1.41 temporary emergency
rules, however, by: (1) not including temporary
emergency rules which address physical
emergencies (Regulation 1.41(a)(4)(v)) and (2)
including margin level changes which either
respond to extraordinary market conditions or
which are likely to have a substantial effect on
contract prices.
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significant actions and temporary

emergency rules.25
Consistent with the CBT’s suggestion,

the Commission has modeled proposed

Regulation 1.69(b)(2)(iii) list of positions

to be reviewed for conflict of interest

determinations after the list of positions
that must be reviewed by exchanges
when they adopt temporary emergency
actions pursuant to Regulation
1.41(f)(3)(v). Accordingly, under
proposed Regulation 1.69, whenever an

SRO committee handled a significant

action, the SRO would be required to

consider the following types of
positions in determining whether any of
the committee’s members had a direct
and substantial financial interest in the
matter:

(1) gross positions at that self-regulatory
organization held in each committee
member’s personal accounts or
Regulation 1.31(j) controlled accounts
(proposed Regulation
1.69(b)(2)(iii)(A));

(2) gross positions at that self-regulatory
organization held in Regulation
1.17(b)(3) proprietary accounts at each
committee member’s affiliated firm
(proposed Regulation
1.69(b)(2)(iii)(B));

(3) gross positions at that self-regulatory
organization held in accounts in
which a committee member was a
Regulation 3.1(a) principal (proposed
Regulation 1.69(b)(2)(iii)(C)); and

(4) net positions at that self-regulatory
organization held in Regulation
1.17(b)(2) customer accounts at each
member’s affiliated firm (proposed
Regulation 1.69(b)(2)(iii)(D)).26
b. Positions Outside of SRO.—The

CME commented that the list of

positions to be reviewed under

25\Whenever a contract market implements a
temporary emergency rule, Regulation 1.41(f)(3)
requires that it submit various information to the
Commission with respect to the action. Among
other things, the exchange must provide the
Commission ‘‘a summary of any disclosure by a
[board member] of his or her positions in any
subject contract market, including disclosure of
positions held in any personal account, controlled
account, other account in which [the member] has
an interest, and customer and proprietary accounts
at [the member’s] affiliated firm.”

26 There would be one minor variation between
the lists of positions that must be reviewed in
conflict of interest and temporary emergency rule
situations. Prior to the adoption of temporary
emergency rules, Regulation 1.41(f)(3)(v) requires
that exchanges review *‘gross positions held in any
* * * other account [beside personal or controlled
accounts] in which the governing board member
has an interest.” For the purposes of conflict of
interest determinations, the Commission has
determined, under proposed Regulation
1.69(b)(2)(iii)(C), to limit this aspect of position
review to gross positions held in accounts in which
a committee member is a Regulation 3.1(a)
principal. Thus, the proposed provision includes
positions in which committee members would
probably have the greatest economic interest.

originally-proposed Regulation 1.69
could be interpreted to include
positions at other exchanges, in over-
the-counter derivatives and in the cash
market. The CME believed that it was
inappropriate to require an SRO to
undertake the same level of review for
positions acquired outside the SRO than
for positions acquired at some other
SRO. The Commission has revised
proposed Regulation 1.69 to address
conflicts of interest based upon
positions held by an SRO committee
member outside of his or her SRO. First,
proposed Regulation 1.69(b)(2)(i) would
explicitly require committee members to
abstain from deliberations and voting on
significant actions if the member had a
“direct and substantial financial
interest” in the matter based upon
““exchange or non-exchange positions
that reasonably could be expected to be
affected by the action.”

The Commission believes that any
positions held by a committee member
that can be impacted by a committee
action, whether or not it is held at the
member’s home SRO, has the potential
to influence the member’s views on
committee matters. Given that proposed
Regulation 1.69 is intended to promote
fairness and integrity in the SRO
committee decisionmaking process, the
Commission believes that it would be
appropriate to include such positions as
the possible basis for a conflict of
interest determination.

The Commission also is aware that
SROs may not have complete
knowledge of their committee members’
outside financial interests. To address
this situation, proposed Regulation
1.69(b)(2)(iii)(E) states that in reviewing
position information in the course of a
conflict of interest determination, SROs
should include a review of “any other
types of positions, whether maintained
at that self-regulatory organization or
elsewhere, that the self-regulatory
organization reasonably expects could
be affected by the significant action.” By
requiring that the SRO itself determine
what positions it “‘reasonably expects
could be affected by the significant
action,” the Commission believes that
this provision would provide SROs with
the latitude necessary to decide what
“outside” financial interests of an SRO
committee member to consider when
making conflict of interest
determinations. Each SRO’s
responsibilities in this regard would be
further circumscribed by only having to
base conflict determinations on the
limited sources of information specified
in proposed Regulation 1.69(b)(2)(iv).27

27n this connection, the Commission plans to
have its staff determine whether it would be

iv. Bases for Determination

While the Commission in this
proposed rulemaking has not modified
the sources of information that SROs
should consult when making conflict of
interest determinations, proposed
Regulation 1.69(b)(2)(iv) now provides
that, when making such determinations,
an SRO may take “‘into consideration
the exigency of the significant action.”
The Commission believes that this
modification would provide SROs with
the flexibility to make conflict decisions
in an expeditious manner that would
not prevent SRO committees from
promptly handling significant actions.28

3. Participation in Deliberations

CEA Section 5a(a)(17) recognizes that
in some instances a committee member
with a conflict in a particular committee
matter also might have special
knowledge or experience regarding that
matter. Accordingly, in a limited
number of circumstances, originally-
proposed Commission Regulation 1.69
permitted SRO committees to allow a
committee member who otherwise
would be required to abstain from
deliberations and voting on a matter
because of a conflict to deliberate but
not vote on the matter. This
“deliberation exception’ was only made
applicable to matters in which a
committee member had a “‘direct and
substantial financial interest’” in the
result of a vote on a significant action.
Consistent with CEA Section 5a(a)(17),
originally-proposed Regulation 1.69’s
deliberation exception did not apply to
matters in which a committee member
had a conflict due to his or her
relationship with a matter’s named
party in interest.

In determining whether to permit a
“conflicted”” committee member to
deliberate on a matter, originally-
proposed Regulation 1.69 required that
the presiding committee consider a
number of factors including: (1)
Whether the member had special
expertise in the matter involved that few
or no other members of the committee
had; (2) whether the committee’s ability
to meaningfully deliberate would be
adversely affected by the member’s non-
participation; and (3) whether the

feasible to provide each SRO with access to position
information maintained by the Commission with
respect to positions held by an SRO’s committee
members at other SROs.

28 SRO committees should not abuse this
provision by delaying the consideration of
significant actions in order to create exigent
circumstances which would lessen the SRO’s
information-gathering responsibilities. The
Commission would particularly evaluate the SROs’
application of this provision in any rule
enforcement review of Regulation 1.69-
implementing rules.
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member’s participation in deliberations
would be necessary for the committee to
obtain a quorum.2®

The Commission has decided to retain
a “‘deliberation exception” provision in
this proposed rulemaking, but it has
modified Regulation 1.69 to simplify the
factors that should be considered in
making such a determination. The
Commission believes that this proposed
provision strikes a balance between
ensuring that SRO committees make
well-informed decisions and
minimizing the influence of a
committee member’s potential bias or
self-interest in a matter. In this respect,
the Commission has incorporated some
of the suggestions made by several of
the commenters on Regulation 1.69 as
originally proposed.

i. Diversity of Membership Interests

The CBT and CSC suggested that the
diversity of membership interests
represented on a committee should be
included as a factor in deciding whether
to allow an otherwise conflicted
committee member to participate in
deliberations. The Commission
recognizes that promoting the diversity
of SRO committees is an important
regulatory goal, as exemplified by
Regulation 1.64.30 The Commission
believes, however, that ensuring fair and
objective committees, free of the
influence of self-interest, is of
paramount importance. Accordingly,
the Commission does not believe that it

29 The Commission, in its originally-proposed
rulemaking, indicated that it believed that, given
the factors that must be considered, deliberation
exception determinations should be made by the
committee involved, rather than SRO staff. For any
particular SRO committee matter, the committee
members themselves would be in a better position
than SRO staff to assess their individual levels of
expertise in the matter and their need for input
during deliberations from the committee member
who otherwise would be required to abstain. The
Commission continues to adhere to this view,
although no commenters on the originally-proposed
rulemaking addressed this issue. Accordingly,
proposed Regulation 1.69 specifically confers the
responsibility for deliberation exception
determinations on the SRO committee involved.

30 Commission Regulation 1.64 establishes
composition standards for certain types of SRO
committees, including governing boards. Regulation
1.64 requires that boards meaningfully represent the
following general membership interest groups: (1)
futures commission merchants; (2) floor traders; (3)
floor brokers; (4) participants in a variety of trading
pits; and (5) other market users and participants
such as banks and pension funds. In addition,
Regulation 1.64 requires that at least ten percent of
the regular voting members of each SRO board must
consist of directors representing commercial
interests such as producers, consumers, processors,
distributors and merchandisers of commodities
underlying the SRO’s futures products, and that at
least twenty percent of the regular voting members
of each board must consist of non-member
representatives (i.e., persons who are not members
of the SRO and are knowledgeable about either the
futures markets or financial regulation).

would be beneficial to include
committee diversity as a factor when
making deliberation exception
decisions. The Commission also does
not believe that it is necessary to amend
Regulation 1.64 to accommodate
Regulation 1.69’s conflict of interest
requirements. While Regulation 1.64(b)
establishes composition requirements
for SRO governing boards, the provision
pertains to the “‘regular voting
members”’ of a board and not to the
composition of a board each time that it
meets. Thus, for instance, an SRO
whose governing board consists of ten
percent or more commercial interest
directors will not be in violation of
Regulation 1.64(b)(1) if, when
considering any particular board matter,
such directors comprise less than ten
percent of the presiding directors
because some or all of them are not
present for any reason, including
abstentions due to conflicts of interest.

ii. Committee Member Expertise

The CSC commented that two of the
deliberation exception factors listed in
originally-proposed Commission
Regulation 1.69 seemed to overlap. The
CSC commented that a committee with
a member with special expertise in a
particular subject 31 always would be
affected adversely 32 if the member was
required to abstain from deliberations
on matters involving the subject. In
response, the Commission has revised
proposed Regulation 1.69(b)(3)(ii)(B) to
require that committees in granting a
deliberation exception must consider
whether the conflicted committee
member has “unique or special
expertise, knowledge or experience” in
the subject matter of the significant
action.s3

iii. Disclosure of Positions

The CBT, CSC and NYCE commented
that under Regulation 1.69 as originally
proposed a committee member with a
conflict of interest could participate in
deliberations on a matter without
disclosing his or her positions, and
concomitant biases, to the other
committee members. The Commission
agrees that the disclosure of a committee
member’s interest in a matter should
help to mitigate any prejudicial
influence such member’s views could

31 See originally-proposed Commission
Regulation 1.69(b)(4)(i)(A).

32See originally-proposed Commission
Regulation 1.69(b)(4)(i)(B).

33|n applying this proposed provision, a
conflicted committee member should not be
considered to have ‘“‘unique or special expertise,
knowledge or experience” in a particular subject
matter if the member’s expertise, knowledge or
experience was similar to that of some other non-
conflicted member of the same committee.

have on other committee members
during the course of deliberations.

Proposed Commission Regulation
1.69(b)(3)(iii) would require that,
whenever an SRO committee
determined whether to grant a
deliberation exception to a committee
member, the committee must consider
all of the position information which
served as the basis for the member’s
conflict of interest in the matter.34 This
requirement would serve two purposes.
First, it would ensure that the
committee would be fully apprised of
the nature of the committee member’s
conflict when it made its deliberation
exception determination. Second, as
suggested by the CBT, CSC and NYCE,
the provision also would ensure that,
should a committee member with a
conflict of interest be allowed to
deliberate, his or her fellow committee
members should be aware of the
member’s interest in the matter and
could appropriately evaluate the views
expressed by such member during
deliberations.

iv. Public Member Approval

In order to promote a “‘neutral”
determination, originally-proposed
Regulation 1.69 required that any
deliberation exception must be
approved by all “public’’ members of
the presiding committee (i.e., committee
members who were not members of the
SRO) who were present when the
committee made such a
determination.35

The CBT and CME commented that
requiring that deliberation exceptions be
approved by each public representative
on an SRO committee would have the
un-democratic effect of giving a single
committee member the power to veto
another committee member’s
participation in deliberations. The two
exchanges urged the Commission to
delete this requirement. Based on these
comments, the Commission has decided
to delete the provision from proposed
Regulation 1.69.

34 This information would include not only the
position information supplied to the SRO by the
committee member (proposed Regulation
1.69(b)(2)(iv)(B)), but also position information
garnered by the SRO from large trader reports and
clearing records (proposed Regulation
1.69(b)(2)(iv)(A)) and any other sources reasonably
available to the SRO (proposed Regulation
1.69(b)(2)(iv)(C)).

35This requirement did not apply to SRO
governing boards, disciplinary committees or
oversight committees which do not have public
members. See Commission Regulations 1.64(b) and
(c) which respectively require governing boards and
disciplinary committees in certain circumstances to
include non-SRO member representatives.
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v. Abstention Procedures

Two other commenters asked the
Commission to clarify certain aspects of
Regulation 1.69’s deliberation exception
provision. The CSC asked whether a
person who was permitted to deliberate
but not vote on a matter would be
required to leave the committee meeting
for any vote on the matter. As part of
this proposed rulemaking, the
Commission wishes to make clear that
a committee member who was required
to abstain from any committee matter
due to a conflict of interest under
proposed Regulation 1.69, whether it be
deliberation or voting, must leave the
committee meeting prior to such
deliberation and/or voting. The
Commission believes that even the
silent presence of a committee member
could influence a committee to the
extent that it impeded free and open
discourse among the other members of
a committee.

vi. Public Member Conflicts of Interest

The CBT questioned whether a public
representative to an SRO committee
who has a possible conflict of interest
could participate in determining
whether he or she should receive a
deliberation exception under Regulation
1.69. The Commission stresses that,
under proposed Regulation 1.69, an
SRO committee member, whether
public or non-public, could not
participate in any committee vote on
whether he or she should abstain from
voting and/or deliberating on a matter
due to a conflict of interest.

vii. Public Interest

The Commission emphasizes that
proposed Regulation 1.69(b)(3)(ii)’s list
of circumstances would merely be the
factors to be considered by SROs when
making deliberation exception decisions
and the presence or absence of any one
factor should not be dispositive in
making such decisions. Consistent with
CEA Section 5a(a)(17)(c), SROs
ultimately could only permit committee
members with conflicts to participate in
deliberations if it would be *“‘consistent
with the public interest.”

4. Documentation of Determination

Whenever an SRO made a conflict of
interest determination, originally-
proposed Regulation 1.69 required the
SRO committee considering the
underlying substantive matter to
include certain information regarding
the determination in the minutes of its
meeting. Such a record was required to
indicate: (1) the committee members
who attended the meeting, (2) the staff
member(s) who reviewed the committee
members’ positions, (3) a listing of the

position information reviewed for each
committee member, (4) the names of any
committee members directed to abstain
and the reasons therefor, (5) a
description of the procedures followed
by the SRO in making an abstention
decision, and (6) in those instances
when a committee member was granted
a deliberation exception, a full
description of the views expressed by
the member during the committee’s
deliberations.

i. Documenting Position Information

Several commenters responded to the
original proposal’s documentation
requirements. The CBT and CME
suggested that the provision be modified
to make clear that confidential
information, such as position
information, need not be disclosed in a
committee meeting’s minutes. The
Commission has revised proposed
Regulation 1.69(b)(4) to require that
SRO committees “reflect in their
minutes or otherwise document’ their
conflict of interest determinations. With
this approach, SRO committees would
not be required to disclose position
information in their minutes. However,
they would have to document any
position information and any other
information relied upon in making a
conflict of interest determination and
would be required to retain such
information in a manner consistent with
Commission Regulation 1.31.

ii. Views of Conflicted Members

The CBT commented that the
originally-proposed requirement that
committee minutes reflect the views
expressed by “conflicted’” members who
were granted deliberation exceptions
was counterproductive and would
inhibit such members from candidly
expressing their opinions and sharing
their expertise. The Commission
disagrees. The recordation of such
committee members’ views should help
to deter them from offering strictly self-
interested opinions to their fellow
committee members. The Commission
notes, however, that it has attempted to
reduce the burden of this provision in
this proposed rulemaking by requiring
that SROs record only “‘a general
description of the views expressed by
such member during deliberations.” See
proposed Commission Regulation
1.69(b)(4)(iv) (emphasis added).

iii. Determination Procedures

The CME commented that a
description of the procedures used in
making a conflict of interest
determination should only have to be
included in a committee’s minutes
when the procedures vary from the

SRO’s normal procedures. The
Commission has decided to delete this
provision in its entirety from proposed
Regulation 1.69.

iv. Relationship With Named Party in
Interest

The Commission stresses that, while
many of proposed Regulation
1.69(b)(4)’s requirements would apply
only to conflicts of interest where a
committee member had a “direct and
substantial financial interest” in a
significant action, the provision also
would pertain to conflicts due to a
member’s relationship with a matter’s
named party in interest. Accordingly, in
named party in interest conflicts, the
presiding committee would be required
to record: (1) the names of committee
members who participated in
deliberation and voting on a matter in
which a member abstained due to a
conflict of interest (proposed Regulation
1.69(b)(4)(i)) and (2) the names of any
committee members who recused
themselves voluntarily or who were
required to abstain due to a conflict of
interest (proposed Regulation
1.69(b)(4)(ii)). The documentation
requirements of proposed Regulation
1.69(b)(4) (i) and (ii) would only be
appropriate for financial interest
conflicts of interests and would not be
applicable to named party in interest
conflicts.

C. Violations of SRO Rules

Originally-proposed Commission
Regulation 1.69(d) made it a violation of
Regulation 1.69 for an SRO to permit a
committee member to participate in
deliberations or voting on a matter if
such participation violated any SRO
rule implementing the conflict of
interest restrictions of Commission
Regulation 1.69.

The CBT commented that this
provision would not increase any SRO’s
incentive to comply with Regulation
1.69’s standards and that, accordingly,
the benefits of the provision did not
justify the costs to the Commission of
enforcing the provision. The FIA
commented that the requirement was
redundant and only gave the impression
that SROs cannot be entrusted to
regulate their own affairs. Both the CBT
and FIA recommended that the
provision be deleted.

The Commission has decided not to
include this provision in proposed
Regulation 1.69. The Commission
reminds the SROs, however, that they
would have the responsibility, under
Section 5a(a)(8) of the CEA, to enforce
any “bylaws, rules, regulations, and
resolutions’” implementing proposed
Regulation 1.69. The Commission
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believes that it would be able to monitor
adequately the SROs’ enforcement of
their implementing rules in the ordinary
course of its rule enforcement review
program.

D. Liability to Other Parties

As originally proposed, Commission
Regulation 1.69(e) protected SROs, SRO
officials and SRO staffs involved in
reviewing committee member positions
and making abstention decisions,
pursuant to Regulation 1.69, from
liability for such actions to any party
other than the Commission. The CBT,
CSC and FIA each suggested that the
Commission revise the wording of this
provision so that it more closely
conformed with the wording of CEA
Section 5a(a)(17). Rather than proposing
a regulatory provision in addition to the
statutory provision in this regard, the
Commission has decided to delete this
provision from this proposed
rulemaking. The Commission believes
that this approach would eliminate any
confusion between Regulation 1.69 and
CEA Section 5a(a)(17).

E. Amendments to Other Commission
Regulations Made Necessary by Final
Commission Regulation 1.69

Section 213 of the FTPA amended
Section 5a(a)(12)(B) of the CEA to
require that the Commission issue
regulations establishing “‘terms and
conditions’ under which contract
markets may take temporary emergency
actions without prior Commission
approval. Section 5a(a)(12)(B) and
Regulation 1.41(f), the Commission’s
implementing regulation, require that
any such temporary emergency action
be adopted by a two-thirds vote of a
contract market’s governing board. In
recognition of the fact that governing
board members may be required to
abstain from deliberations and voting on
such actions under contract market
rules implementing Regulation 1.69, the
Commission, as part of its conflict of
interest rulemaking, originally proposed
to amend Regulation 1.41(f) to provide
that such abstaining board members not
be included in determining whether a
temporary emergency action has been
approved by a two-thirds majority of a
governing board.

The CBT in its comment letter
requested that the Commission confirm
that SROs would be able to include
governing board members who abstain
from voting on temporary emergency
rules, pursuant to a Regulation 1.69-
implementing rule, in determining
whether the board has a quorum of
members necessary for it to conclude
business. In this proposed rulemaking,
the Commission would revise

Regulation 1.41(f)(10) to provide that
such abstaining members may be
included for quorum purposes.

As indicated in Section |11.A.3. above,
the Commission also has proposed to
revise Commission Regulation 1.63’s
definition of disciplinary committee so
that, like proposed Regulation 1.69’s
definition of the same term, it would
include the issuance of disciplinary
charges as a defining characteristic.36
Regulation 1.63’s disciplinary
committee definition would include all
committees and persons with
disciplinary authority and, unlike
proposed Regulation 1.69, would not
exclude persons who summarily impose
penalties for minor rule violations.

F. Conclusion

The Commission believes that
proposed Regulation 1.69 and the
proposed amendments to Regulations
1.41 and 1.63 would meet the statutory
directives of Section 5a(a)(17) of the
CEA as it was amended by Section 217
of the FTPA. The proposed rulemaking
would establish guidelines and factors
to be considered in determining
whether an SRO committee member was
subject to a conflict of interest which
could potentially restrict his or her
ability to make fair and impartial
decisions in a matter and, thus,
warranted abstention from participation
in committee deliberations and voting.

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (1988), requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The Commission has
previously determined that contract
markets are not ‘“‘small entities” for
purposes of the Regulatory Flexibility
Act. 47 FR 18618, 18619 (April 30,
1982). Furthermore, the then Chairman
of the Commission previously has
certified on behalf of the Commission
that comparable rules affecting clearing
organizations and registered futures
associations did not have a significant
economic impact on a substantial
number of small entities. 51 FR 44866,
44868 (December 12, 1986).

This proposed rulemaking would
affect individuals who served on SRO
governing boards, disciplinary
committees and oversight panels. The
Commission believes that this proposed
rulemaking would not have a significant
economic impact on these SRO

36 Regulation 1.63 requires that persons with
certain disciplinary histories be disqualified from
serving on, among other things, SRO disciplinary
committees.

committee members. This proposed
rulemaking would require these
committee members to disclose to their
SROs certain information which was
known to them at the time that their
committees considered certain types of
matters. The Commission believes that
this requirement would not have any
significant economic impact on such
members because the information which
they would be required to provide
should be readily available to them.
Accordingly, the Chairperson, on
behalf of the Commission, hereby
certifies, pursuant to Section 3(a) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), that the action proposed to be
taken herein would not have a
significant economic impact on a
substantial number of small entities.

B. Agency Information Activities

When publishing proposed rules, the
Paperwork Reduction Act of 1995
(“PRA”) (Pub. L. 104-13 (May 13,
1995)) imposes certain requirements on
federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA. In
compliance with the PRA, the
Commission, through this rule proposal,
solicits comments to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including the
validity of the methodology and
assumptions used; (2) evaluate the
accuracy of the agency’s estimate of
the burden of the proposed collection
of information, including the validity
of the methodology and assumptions
used; (3) enhance the quality, utility,
and clarity of the information to be
collected; and (4) minimize the
burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical or other technological
collection techniques or other forms
of information technology (e.g.,
permitting electronic submission of
responses).

The Commission has submitted this
proposed rule and its associated
information collection requirements to
the Office of Management and Budget
(“OMB™). The burden associated with
this entire collection (3038-0022),
including this proposed rule, is as
follows:

Average burden hours per response—
3,547.01

Number of respondents—11,011.00

Frequency of response—On Occasion
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The burden associated with this
specific proposed rule is as follows:
Average burden hours per response—

2.00
Number of respondents—20
Frequency of response—On Occasion

Persons wishing to comment on the
information required by this proposed
rule should contact the Desk Officer,
Commodity Futures Trading
Commission, OMB, Room 10201, NEOB,
Washington, DC 20503, (202) 395-7340.
Copies of the information collection
submission to OMB are available from
the Commission Clearance Office, 1155
21st Street NW, Washington, DC 20581,
(202) 418-5160.

List of Subjects in 17 CFR Part 1

Commodity futures, Contract markets,
Clearing organizations, Members of
contract market.

In consideration of the foregoing, and
based on the authority contained in the
Commodity Exchange Act and, in
particular, Sections 3, 4b, 5, 5a, 6, 6b,
8, 8a, 9, 17, and 23(b) thereof, 7 U.S.C.
5, 6b, 7, 7a, 8, 13a, 12, 123, 13, 21 and
26(b), the Commission is proposing to
amend Title 17, Chapter I, Part 1 of the
Code of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
would continue to read as follows:

Authority: 7 U.S.C. 2, 2a, 4, 4a, 6, 6a, 6b,
6c, 6d, 6e, 6f, 6g, 6h, 6i, 6], 6k, 61, 6m, 6N,
60,7, 7a,8,9, 12, 12a, 12c, 13a, 13a-1, 16,
19, 21, 23, and 24, unless otherwise stated.

2. Section 1.41(f)(10) would be
proposed to be added to read as follows:

§1.41 Contract market rules; submission
of rules to the Commission; exemption of
certain rules.
* * * * *

(f) * *x x

(10) Governing board members who
abstain from voting on a temporary
emergency rule pursuant to § 1.69 shall
not be counted in determining whether
such a rule was approved by the two-
thirds vote required by this section.
Such members can be counted for the
purpose of determining whether a

quorum exists.
* * * * *

3. Section 1.63(a)(2) would be
proposed to be revised to read as
follows:

§1.63 Service on self-regulatory
organization governing boards or
committees by persons with disciplinary
histories.

(2) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is authorized
by a self-regulatory organization to issue
disciplinary charges, to conduct
disciplinary proceedings, to settle
disciplinary charges, to impose
disciplinary sanctions, or to hear
appeals thereof.

* * * * *

4. Section 1.69 would be proposed to

be added to read as follows:

§1.69 Voting by interested members of
self-regulatory organization governing
boards and various committees.

(a) Definitions. For purposes of this
section:

(1) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is authorized
by a self-regulatory organization to issue
disciplinary charges, to conduct
disciplinary proceedings, to settle
disciplinary charges, to impose
disciplinary sanctions, or to hear
appeals thereof in cases involving any
violation of the rules of the self-
regulatory organization except those
cases where a single person is
authorized to summarily impose minor
penalties for violating rules regarding
decorum, attire, the timely submission
of accurate records for clearing or
verifying each day’s transactions or
other similar activities.

(2) A person’s family relationship
means the person’s spouse, former
spouse, parent, stepparent, child,
stepchild, sibling, stepbrother,
stepsister, grandparent, grandchild,
uncle, aunt, nephew, niece or in-law.

(3) Governing board means a self-
regulatory organization’s board of
directors, board of governors, board of
managers, or similar body, or any
subcommittee thereof, duly authorized,
pursuant to a rule of the self-regulatory
organization that has been approved by
the Commission or has become effective
pursuant to either Section 5a(a)(12)(A)
or 17(j) of the Act, to take action or to
recommend the taking of action on
behalf of the self-regulatory
organization.

(4) Oversight panel means any panel,
or any subcommittee thereof, authorized
by a self-regulatory organization to
recommend or establish policies or
procedures with respect to the self-
regulatory organization’s surveillance,
compliance, rule enforcement, or
disciplinary responsibilities.

(5) Member’s affiliated firm is a firm
in which the member is a “principal,”
as defined in § 3.1(a), or an employee.

(6) Named party in interest means a
party who is the subject of any matter
being considered by a governing board,

disciplinary committee, or oversight
panel.

(7) Self-regulatory organization means
a “self-regulatory organization” as
defined in §1.3(ee) and includes a
‘“clearing organization’ as defined in
§1.3(d), but excludes registered futures
associations for the purposes of
paragraph (b)(2) of this section.

(8) Significant action includes any of
the following types of self-regulatory
organization actions or rule changes that
can be implemented without the
Commission’s prior approval:

(i) Any actions or rule changes which
address an “‘emergency’’ as defined in
§1.41(a)(4) (i) through (iv) and (vi)
through (viii); and

(ii) Any changes in margin levels that
are designed to respond to extraordinary
market conditions such as an actual or
attempted corner, squeeze, congestion
or undue concentration of positions, or
that otherwise are likely to have a
substantial effect on prices in any
contract traded or cleared at such self-
regulatory organization; but does not
include any rule not submitted for prior
Commission approval because such rule
is unrelated to the terms and conditions
of any contract traded at such self-
regulatory organization.

(b) Self-regulatory organization rules.
Each self-regulatory organization shall
maintain in effect rules that have been
submitted to the Commission pursuant
to Section 5a(a)(12)(A) of the Act and
§1.41 or, in the case of a registered
futures association, pursuant to Section
17(j) of the Act, to address the
avoidance of conflicts of interest in the
execution of its self-regulatory
functions. Such rules must provide for
the following:

(1) Relationship with named party in
interest.—(i) Nature of relationship. A
member of a self-regulatory
organization’s governing board,
disciplinary committee or oversight
panel must abstain from such body’s
deliberations and voting on any matter
involving a named party in interest
where such member:

(A) Is the named party in interest;

(B) Is an employer, employee, or
fellow employee of the named party in
interest;

(C) Is associated with the named party
in interest through a “‘broker
association’ as defined in 8§ 156.1;

(D) Has any other significant, ongoing
business relationship with the named
party in interest, not including
relationships limited to executing
futures or option transactions opposite
each other or to clearing futures or
option transactions through the same
clearing member; or
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(E) Has a family relationship with the
named party in interest.

(ii) Disclosure of relationship. Prior to
the consideration of any matter
involving a named party in interest,
each member of a self-regulatory
organization governing board,
disciplinary committee or oversight
panel must disclose to the appropriate
self-regulatory organization staff
whether he or she has one of the
relationships listed in paragraph (b)(2)(i)
of this section with the named party in
interest.

(iii) Procedure for determination.
Each self-regulatory organization must
establish procedures for determining
whether any member of its governing
board, disciplinary committees or
oversight committees is subject to a
conflicts restriction in any matter
involving a named party in interest.
Such determinations shall be based
upon:

(A) Information provided by the
member pursuant to paragraph (b)(1)(ii)
of this section; and

(B) Any other source of information
that is reasonably available to the self-
regulatory organization.

(2) Financial interest in a significant
action—(i) Nature of interest. A member
of a self-regulatory organization’s
governing board, disciplinary committee
or oversight panel must abstain from
such body’s deliberations and voting on
any significant action if the member
knowingly has a direct and substantial
financial interest in the result of the
vote based upon either exchange or non-
exchange positions that reasonably
could be expected to be affected by the
action.

(ii) Disclosure of interest. Prior to the
consideration of any significant action,
each member of a self-regulatory
organization governing board,
disciplinary committee or oversight
panel must disclose to the appropriate
self-regulatory organization staff the
position information referred to in
paragraph (b)(2)(iii) of this section that
is known to him or her.

(iii) Procedure for determination.
Each self regulatory organization must
establish procedures for determining
whether any member of its governing
board, disciplinary committees or
oversight committees is subject to a
conflicts restriction under this section
in any significant action. Such
determination must include a review of:

(A) Gross positions held at that self-
regulatory organization in the member’s
personal accounts or ‘“‘controlled
accounts,” as defined in 8§ 1.3(j);

(B) Gross positions held at that self-
regulatory organization in proprietary

accounts, as defined in §1.17(b)(3), at
the member’s affiliated firm;

(C) Gross positions held at that self-
regulatory organization in accounts in
which the member is a principal, as
defined in §3.1(a);

(D) Net positions held at that self-
regulatory organization in ‘“‘customer”
accounts, as defined in §1.17(b)(2), at
the member’s affiliated firm; and

(E) Any other types of positions,
whether maintained at that self-
regulatory organization or elsewhere,
that the self-regulatory organization
reasonably expects could be affected by
the significant action.

(iv) Bases for determination. Taking
into consideration the exigency of the
significant action, such determinations
should be based upon:

(A) The most recent large trader
reports and clearing records available to
the self-regulatory organization;

(B) Position information provided by
the member pursuant to paragraph
(b)(2)(ii) of this section; and

(C) Any other source of information
that is reasonably available to the self-
regulatory organization.

(3) Participation in deliberations. (i)
Under the rules required by this section,
a self-regulatory organization governing
board, disciplinary committee or
oversight panel may permit a member to
participate in deliberations prior to a
vote on a significant action for which he
or she otherwise would be required to
abstain pursuant to paragraph (b)(2) of
this section if such participation would
be consistent with the public interest
and the member recuses himself or
herself from voting on such action.

(i) In making a dete